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(Arising out of order in appeal No.30/CE/MRT-1/2008 dated 31.1.2008
passed by the Commissioner of Central Excise (Appeals), Meerut-I)
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Per Justice S.N. Jha:

This appeal by the assessee is directed against the order- in-appeal
upholding the order-in-original of the Assistant Commissioner with
modification. The Assistant Commissioner had confirmed demand of
service tax of Rs. 2,36,114 with interest thereon under Section 75 and
imposed penalty at the rate of Rs.200 every day for default of payment of
service tax under Section 76 (of Finance Act 1994) directing that the penalty
shall not exceed the amount of service tax due from the appellant. Penalty
of Rs.1,000 under Section 77 for non-filing of ST-3 return was also imposed.
By the order-in-appeal, the Commissioner (Appeals) reduced the demand
by Rs.11,244 directing that the same may be adjusted against interest and
penalty. The penalty under Section 76 was also reduced to Rs.100 instead
of Rs.200 per day. With these modifications, order of the Assistant
Commissioner was upheld.

2. It may be stated here that the duty demand was earlier adjudicated by
the Deputy Commissioner vide order dated 24.9.2002 holding the appellant
liable to pay service tax of Rs. 2,36,114 under Section 68 and penalty of
Rs.4,000/- under Section 77, besides interest in the manner detailed in the
order. On appeal by the assessee-appellant, the Commissioner (Appeals)
vide his order dated 30.7.2003 reduced the penalty to Rs.20,000/- under

Section 76. The impugned order of the Deputy Commissioner was

otherwise upheld. The appellant filed appeal in the Tribunal bearing Appeal
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No.38/2003-SM(BR)  which ~ was decided by a Single Member Bench

vide order dated 12.6.2006. The Tribunal found force in the appellant’s
contention that the service tax is to be worked out on the amount received
by them inclusive of service tax. The Tribunal passed the following order:-

“5. Considered the submissions made by both sides and perused the
record. I find that the appellants have been taking a stand
consistently, before the lower authorities that they have realized
only the gross amount charged by them in the invoices, though they
have paid service tax calculated on these invoices they have not
received any payment of this from their client. 1 find there is a force
in the appellants’ contention that if service tax is to be paid, it has
t0 be worked out on the basis of gross amount received by them as
being inclusive of service tax. Since this has not been considered by
Jower authorities the matter should be remanded back to the
adjudicating authority.

6. Accordingly, the impugned order is set aside and the matter is
remanded back to the original adjudicating authority to consider
the plea of the appellant as regard gross amount received by them
being inclusive of service tax component. The original adjudicating
authority will decide the mater afresh including the imposition of
penalty and interest after granting the appellant an opportunity of
personal hearing. Appeal is allowed by way of remand.”

3. The appeal was thus allowed by way of remand. On remand, the

Assistant Commissioner passed the impugned order which was upheld by

the Commissioner (Appeals) with modification indicated above. Learned

Counsel for the appellant submitted that in view of the finding by the

authorities below the appellant do not wish to raise any contention on merit.

The question which they wish to raise is with respect to the quantum of

penalty. Counsel submitted that penalty having been earlier imposed by the

Assistant Commissioner under Section 76 of the Act, which was reduced to
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Rs.20,000/- by the Commissioner (Appeals) on remand, the only issue

which was required to be considered was whether the gross amount received
by the appellant was ‘cum-tax’ amount i.e. inclusive of service tax. Counsel
pointed out that the revenue did not challenge the decision of the
Commissioner (Appeals) dated 30.7.2003 which attained finality and no
further adverse order on the point of penalty could be passed.

4. On behalf of the Revenue, the learned DR submitted that the entire
order of the authorities below stood set aside by the Tribunal with direction
to decide the matter of penalty afresh including imposition of penalty, and
therefore, the issue was wide open and as such, the authorities below were
fully justified in passing the impugned orders.

5. The only point for consideration is whether the imposition of penalty
in the manner stated above is proper and justified. I find force in the
submission of the appellant that having not challenged the earlier order of
the Commissioner (Appeals) dated 30.7.2003, the quantum of penalty as
ordered by the Commissioner became final, so far as the Revenue is
concerned. Failure to challenge any order amounts to acquiescence or
acceptance of correctness of the decision. It is true that the Tribunal had
directed to consider the matter afresh including imposition of penalty but
this only means that the appellant — the person aggrieved before the

Tribunal — was entitled to challenge the imposition of penalty altogether and

seek its waiver. It may be mentioned that under Section 80 of the Finance




Act, notwithstanding the provisionssof Sections 76,77 or 78, penalty may
o not be imposed for failure referred to in those provisions if the assessee
proves that there was reasonable cause for the failure. In terms of the
remand order it was thus open to the adjudicating authority not to impose
penalty on the appellant, but it was not open to him to pass a more
disadvantageous or onerous order so far as the quantum of penalty is
concerned.  Surely, the appellant did not come to the Tribunal for
enhancement of the amount, and the remand of the case did not give the
authorities the liberty to do so. That would be going beyond the spirit of the
remand order. I accordingly, direct that the penalty imposed on the appellant
shall not exceed Rs.20,000/-.
6. Counsel submitted that as the appellant was held entitled to refund of
the amount of Rs.11,244/-, the same may be adjusted against penalty. I find
that such a direction has already been issued by the Commissioner (Appeals)
in the present. In any case, the appellant is at liberty to seek consequential

relief in this regard in accordance with law. The appeal is disposed of in the

above terms.

(Order dictated and pronounced in the open Court).

(Justice S.N. JHA)
President




