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@® 1IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.
E/3318-19/06-SM

[Arising out of Order-in-Appeal No.581-603/CE/CHD/06 dt.30.6.06
passed by the Commissioner(Appeals), Chandigarh)

For approval and signature:

Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/s. Simplex Steel Industries Appellant
Versus
CCE, Chandigarh Respondent
Appearance

Sh. Rupinder Singh ,Adv. For appellént
Shri Sansar Chand, Authorised Departmental Representative(DR) For
respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

, Date of decision: 30.9.08
F—Vh& OrzlerNo. |363 - /35“/[79 §(}Y) »@R)




"er Rakesh Kumar:

This is an appeal against Commissioner(Appeals) order dt.30.6.06
upholding the order-in-original dt.7.3.06 passed by the Dy. Commissioner
against the appellant confirming the demand of wrongly taken Cenvat credit
amounting to Rs.53,974/- and imposing penalty of equal amount on him
under Rule 57AH of Central Excise Rules,1944 read with Section 11AC and
also imposing penalty of Rs.25,000/-on Shri Ashok Singla, Partner of the
Appellant company. The Cenvat credit amounting to Rs.53,974/- had been
denied to the appellant on the ground that the same had been taken on the
basis of the invoices issued by M/s. Northern Industrial Corpn.,
Mandigobindgarh and on enquiry about vehicle mentioned in the invoices,
the same were found to be fictitious which indicated that only invoices had
modified and no goods had been received.

2. Heard both the sides.

2.1 Shri Rupinder Singh, Ld. Counsel appearing on behalf of the
Appellant pleaded that in this case the payment had been made by the
Appellant to the supplier by cheque which indicates that the goods had been
received by them. He also pleaded that no shortage of the inputs was found
in the Appellant’s factory. He also brought to my notice the case of the
Hon’ble Punjab & Haryana High Court judgment in the case of CCE,
Chandigarh vs Shakti Roll Cold Strips Pvt. Ltd. reported in

2008(229)ELT.661 wherein the Hon’ble High Court in a similar case upheld

the Tribunal’s order observing that when the Tribunbal has recorded a
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.ﬁnding that the inputs supplied by the respondent were duly received by the
manufacturer and were used in the goods manufactured )which were cleared
on payment of duty and when the Tribunal has given a finding that the
Department has not been able to prove that any other alternative raw-
material was received and used in the manufacture of final product and that
the findings of the Commissioner(Appeals) in favour of the respondent were
not challenged by the Departmental Representative before the Tribunal/, ﬁ?'he
cenvat credit on the basis of invoice even though the vehicle registration
numbers mentioned in the invoices which were found to be fictitious, cannot
be denied. He also brought to my notice the observation of this Tribunal in
the case of Rajeev Alloys Ltd. vs CCE, Chandigarh(Order No.684/08-Ex )\t~ « / 7/ “5 )
wherein the Tribunal has observed that it goes without saying that in any
series of transactions some may be genuine for which benefits available in
law may be allowed to the party, for other transaction in the same series.
&imilar benefit may not be allowed — depending on the attending facts in
particular cases and that in other words, cenvat credit can be allowed where
there is actual transportation and receipt of the goods by the manufacturer
entitling them to take cenvat credit but where there is no such proof of such
proof of actual transportation and receipt, credit cannot be allowed. In view
of this, Ld. Counsel pleaded that the matter may be remanded to the original

adjudicating authority for giving finding on the point as to whether the goods

had‘indeect been received by the Appellant under invoice, in question. It was
/
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also submitted that the Appellant has-a partnership firm. Since penalty has
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.has been imposed on the Appellant under Section 11AC, there is no
justification for separate penalty on the partner and in this regard reliance
was placed on Tribunal’s order reported in 2003(154)ELT.417.

2.2 Shri Sansar Chand, Ld. Departmental Representative pleaded that in
this case the goods said to have been received from the registered dealer who
was known to have issued fake invoice without despatch of any goods} that
there is no explanation at all as to why registration numbers mentioned in the
invoices, have been found to be fake on enquiry and why no GRs had been
produced and that the appellant have not produced any evidence in support
of their claim that the goods had actually been received by them under these
invoices. He also relied upon the Tribunal order in the case of Rajeev
Alloys Ltd.(supra) wherein on indentical facts, the Tribunal upheld the
Commissioner(Appeals)’s order denying the Cenvat credit and oin that order
has cited with approval c;.;\éarlier judgment of the Tribunal in the case of
Veeraj Alloys Ltd. wherein the Tribunal had held that once it is established
that the inputs have not been transported in the vehicle mentioned in the
invoice, it is but reasonable to say that the inputs were not received in the
factory as required under Rule 57G.

3. I have carefully considered the submissions from both the sides. The
undisputed facts are that the invoice on the basis of which the cenvat credit

has been taken mention vehicle numbers, which on enquiry were found to be

fictitious. I also take note of the fact that in the course of enquiry, the

consignor M/s. Northern Inds. Corpn. who issued the invoices, in question,
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.has not produced any GR on lorry receipt in support of his claim of having
dispatched the goods. I also find that the Commissioner(Appeals) in his
order-in-appeal has observed that it had been contended on behalf of the
Appellant in the course of hearing that it was a common practice at that time

(G
for the trucks to use fake number plates. If this is so, consignor should have

been more careful in this regard. Moreover, I also find that at the time of
enquiry, a follow up check was carried out in respect of two invoices issued
by M/s. Northern Industrial Corpn. to M/s. Avtar Foundary & Workshop and
on physical verification in the factory of Avtar Foundary & Workshop, it
was found that no goods have been received which shows that M/s. Northern
Indus. Corpn. were, indeed, issuing invoices without sending any goods. In
view of these circumstances, I am of the view that the cenvat credit has been
rightly denied. The impugned order so far as it denies cenvat credit and
imposes equal penalty on the appellant company under Section 11AC of the
Act is upheld. As regards the penalty on Shri Ashoka Singla, partner of the
Appellant, the same is set aside, as penalty has been imposed on the

Appellant firm.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical




