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C.ES.T.A.T, New Delhi

To:
C.CE, ALLAHABAD

38, M.G.MARG, CIVIL LINES, ALLAHABAD

C.CE, ALLAHABAD Appellant
Vs
GOVIND MILLS LTD. Respondent

I am directed to transmit herewith a certified copy of Final order No. 1474 /2008 — SMIBR] dated 24.10.2008
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Assistant Registrar
(SM Appeal Branch)

passed by the Tribunal under  Section 35-C(1)of Central Excises Act, 1944
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'* IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
' TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.775 of 2007-SM (BR)

! [Arising out of Order-in-Appeal No.146-CE/ALLD/2006  dated
| 22.12.2006 passed by the Commissioner of Central Excise (Appeals),

Allahabad (U.P.)]

i Date of Hearing/ Decision:24.10.08
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial) \

1 Whether Press Reporters may be allowed to see
i CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not? /Q(\

3. Whether Their Lordships wish to see the fair copy
of the Order?

i 4. Whether Order is to be circulated to the Departmental :
! It authorities? \7 ‘b\)"

CCE, Allahabad ...Appellants
[Rep. by Shri R.K. Verma, DR]

Vs

M/s. Govind Mills Ltd . ...Respondent
[Rep. by None.] L

; ! CORAM: Mr. P.K. Das, Member (Judicial) Lﬂ !
‘; - 5Mm ?
: P ;N-\ QJ\ Order No. \\"\‘_1 Ll’ .?.../Dated:24.10.2 8

i Per P.K. Das:

f
i Heard the 1d. DR on behalf of the Revenue. None appeared on
|

|

behalf of the Respondent despite issue of notice.




i .' . 5
- 2. After hearing the 1d. DR and on perusal of the records, it is seen

that there was a charge of suppression of the facts of availment of

irregular credit with intent to evade payment of duty. The Adjudicating
Authority refrained from imposing penalty on the ground that the duty
was deposited before issue of show cause notice under Section 11 A of
the Central Excise Act, 1944 and no penalty is imposable. The .
Commissioner (Appeals) upheld the adjudication order on the ground that H 3‘
the duty was deposited before issue of show cause notice following the

decision of the Larger Bench of the Tribunal in the case of CCE Vs.

Machino Montell (I) Ltd. reported in 2004 (168) ELT 466 (LB-). The |

Revenue in the present appeal contended that the Commissioner

(Appeals) had not examined the case that the Respondent suppressed the
facts of avialment of irregular credit with intent to evade payment of

duty.

3. Ld. DR relied upon the decision of the Hon’ble Punjab & Haryana '

High Court in the case of Commissioner of Central excise Vs. Omkar

Steel Tubes (P) Ltd. — 2008 (221) ELT 200 (P&H). It has been held that

mere fact that duty has been paid before issuance of show cause notice

would not result into in':}pplication of Section 11 AC of the Act are—
4. In view of the decision of the Hon’ble Punjab & Haryana High G
Court in the case of Omkar Steel Tubes (P) Ltd. (supra), I set aside the (

order of the Commissioner (Appeals) and the matter is remanded to the




Commissioner (Appeals) to decide afresh after considering the decision
of the Hon’ble Punjab & Haryana High Court in the case of Omkar Steel

Tubes (P) Ltd. (supra). The appeal is allowed by way of remand.

Order dictated & pronounced in open court on 24.10.2008.

(P.K.Das)
Member (Judicial)

Ckp.




