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CUSTOMS EXCISE & SERVICE TAX

APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-III

Date of hearing/ decision:14.11.2008

Central Excise Appeal No.3484 of 2006-SM

Arising out of the order in appeal No.IND-1/234/2006 dated 22.6.06 passed
by the Commissioner (Appeals),Customs & Central Excise, Indore.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the No j
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of

CESTAT (Procedure) Rules, 1982 for publication in 71%
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellant Respondent
C.C. & C.Ex., Indore VS. M/s Gwalior Chemical

Industries
Appearance:

Shri R.K. Varma, Authorized Departmental Representative (DR) for the
Revenue and Ms. Ashmita Nayak, Advocate for the respondent

Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical)

F ‘.'Y\q}\ Order No. \\4’_] Q:\)o Q-& M ZB /2)

Per M. Veeraiyan:
This is an appeal against the order of the Commissioner
(Appeals) No. IND-1/234/2006 dated 22.6.06.
2. Heard both sides.
3. The respondents had sent certain capital goods for repair to the

original supplier of the capital goods. The said party, admittedly, had

undertaken, repair and while undertaking repair, appears to have replaced




certain parts and paid duty involved on the same. After repair, when the
capital goods were returned, the supplier has raised invoices and paid
duty and based on the said duty paid invoices, the respondent has taken
the credit on the capital goods received back.

4, The original authority vide order dated 16.8.05 held that credit
taken was valid. The Commissioner (Appeals) has upheld the order of the
original authority, on appeal by the Department. In other words, both the
original authority and Commissioner (Appeals) have decided the issue in
favour of the respondent.

5. Further, the dutiability or otherwise of goods procured by the
respondent cannot be determined by the officer in-charge of the
respondent’s unit. This power and the responsibility are with the
jurisdictional officer in-charge of the dispatching/supplying unit. There is
no dispute that the duty has been paid by the supplying unit. I have not
been shown that the said duty has been varied by any proceeding at the
supplier’'s end.

6. Under these circumstances, I do not find any reason to interfere
with the order of the Commissioner (Appeals). The appeal by the
Department is, therefore, rejected.

(Dictated and pronounced in the open Court)

(M. Veeraiyan)
Member (Technical)

scd/




