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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, NEW DELHI
COURT NO. 1

Excise Appeal No. 1756 of 2006-SM with Crorss/173/2008

(Arising out of Order-in-Appeal No. 21/CE/GZB/2006 dated 27.2.2006 passed by the
Commissioner (Appeals), Central Excise, Ghaziabad)

For approval and signature

HON'BLE JUSTICE S.N. JHA, PRESIDENT

1. | Whether Press Reporters may be allowed to see the Order for publication
as per Rule 27 of the CESTAT (Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the CESTAT (Procedure)
Rules, 1982 for publication in any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of the order?

4. | Whether order is to be circulated to the Departmental authorities.

CCE, Ghaziabad Appellant
Vs.

M/s Vikrant Industries Respondent

Appearance:

Shri S.L. Meena, DR - For appellant

Shri R.S. Pandey, Consultant - For respondent

CORAM:

HON’BLE JUSTICE S.N. JHA, PRESIDENT
Date of Hearing: 14.5.2008

Per Justice S.N. Jha :

This appeal by the Revenue involves the dispute as

to imposability of penalty under Section 11AC of the
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Central Excise Act or Rule 25 of the Central Excise Rules,
2002.

2. The case of the Revenue is that by reason of delayed
payment of duty the respondent became liable to penalty
in terms of second proviso to sub-rule (3) of Rule 8 of
Central Excise Rules. Under Rule 8(3), of the Rules, as it
then stood, if the assessee fails to pay duty by the due
dates, he shall be liable to pay the outstanding amount
along with interest @ 2% per month or Rs.1000/- per
day, whichever is higher. In terms of the second proviso,
till such time the payment of duty remains outstanding and
interest payable thereon is not paid, it shall be deemed
that the goods in question in respect of which the duty and
interest are outstanding, have been cleared without
payment of duty, and where duty and interest are not paid
within one month from the due dates, the consequences

and the penalties as provided in the rules shall follow.

2. The Commissioner (Appeals) took a view that as the

respondent paid duty before the issue of show-cause

notice, there appears no intention to evade payment of
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duty andlpenalty was not imposable under Section 11AC
of the Act or Rule 173Q of the erstwhile Rules
corresponding to Rule 25(1) of the 2002 Rules. He also
referred to Board’s Circular dated 15.12.2003 in this

regard.

3. Although, | am unable to endorse the view taken by
the Commissioner (Appeals) that where the duty is paid
before issuance of show-cause notice, penalty cannot be
imposed for the reasons briefly stated in the case of
Diamond Auto Industries (Excise Appeal No. 1755 of
2006-SM) disposed of just now, and the case of CCE Vs.
Machino Montell (I) Ltd. — 2006 (202) ELT 398 (P&H)
taking a contrary view, | am not inclined to interfere with
the Commissioner’s order. There is no dispute that delay
of 42 days occurred in paying the duty for which the
respondent has paid interest @ Rs.1000/- per day as per
Rule 8(3). There is nothing on record to indicate that the
respondent intended to evade payment of duty. No doubt,

in terms of the second proviso to Rule 8(3), in case of

delayed payment of duty, a person is liable to penalty but
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it do'es. not mean the penalty should necessarily be
imposed in each case. Reference may be made on the
decisions of the Supreme Court in Hindustan Steel Ltd.
Vs. State of Orissa — 1978 (2) ELT (J159) (SC) and
State of Madhya Pradesh Vs. Bharat Heavy Electricals
- 1998 (99) ELT 33 (SC). The discretion exercised by the
Commissioner (Appeals) in the facts of the case does not
appear to be irrational or arbitrary to warrant interference.
4. As aresult, | find no merit in this appeal, the same is
accordingly dismissed.

(Dictated & pronounced in open Court)

(JUSTICE S.N. JHA)
PRESIDENT
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