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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 111
Excise Appeal No. 3231 of 2006 — SM (BR)

[Arising out of the Order-in-Appeal No. 307/CE/APPL/KNP/
2006 dated 26/07/2006 passed by The Commissioner
(Appeals), Customs & Central Excise, Kanpur.]

For Approval and signature :

Hon’ble Mr. P.K. Das, Member (Judicial)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CCE, Kanpur jppellant
Versus |

M/s Geeta Industries (P) Ltd. Respondent

Appearance

Shri S. Gautam, Authorized Representative (DR) — for the
appellant.

Shri A.K. Dixit, Advocate — for the Respondent.
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' CORAM : Hon’ble Shri P.K. Das, Member (Judicial)

DATE OF HEARING : 15/05/2008.

C‘V“Q}\ OrderNo.?%g'\OQf&‘“L@RD Dated: _| 5. -0l

T

Per. P.K. Das :-

It has been alleged that the Respondent cleared one old
and used complete lamination plant and twelve old and used
looms on payment of duty on the basis of transaction value
during the period from March 2004 to September 2004. It has
further been alleged that the Respondent availed credit
amounting to Rs. 8,78,581.00 on the same machineries during
the period August, 1995 to November 1995. Show cause
notice proposed demand of duty of Rs. 7,70,252.00 and
penalty in terms of Rule 3 (4) of Cenvat Credit Rules 2002.
Adjudicating Authority confirmed the demand of duty along
with interest and imposed penalty of equal amount.
Commissioner (Appeals) set aside the adjudication order and
allowed the appeal of the Respondent. Hence, the Revenue

filed this appeal.




7 The learned DR on behalf of the Revenue rene. ¢ th

grounds of appeal. He submits that t+ ..pundent cleared
the complete machine, and *°  _.ore Rule 3 (4) of the Rules is
to be invoked. He fu. ‘er submits Rule 3 (4) of the Rules
provides that when the ca, I goods removed, as such, the
manufacturer shall pay duty at the rate applicable to such

goods on the date of such removal.

3. The learned advocate on behalf of the Respondent
reiterates the findings of the Commissioner (Appeals). He

relied upon the decision of the Tribunal, as under :-

(1) Commissioner of Central Excise, Belapur vs.
Reforms Machine Tools Ltd. reported in 2007
(220) E.L.T. 171 (Tri. — Mumbai)

(i1) Cummins India Ltd. vs. Commissioner of
Central Excise, Pune — III reported in 2007

(219) E.L.T. 911 (Tri. — Mumbai)

4.  After hearing both the sides and on perusal of the
records, it is revealed from the show cause notice that the

respondent received the capital goods during the period




| Aﬁgust 1995 to November 1995 and March 1998. It is seen
from the notice that the Respondent cleared one old and used
complete lamination plant and twelve old and used looms on
payment of duty on such transaction value under Section 4 of
the Central Excise Act, 1944. The learned DR contended that
the Respondent cleared the complete plant and looms which
may be treated as removal as such. The respondent received
the capital goods in the year 1995 and admittedly the
complete plant and looms were used in their factory.
Revenue’s case is that the respondent cleared old and used
plant and looms)therefore the contention of the learned DR at
the time of hearing has no substance. The Tribunal in the case
of Cummins India Ltd. (Supra) held that expression “as such”
would be that capital goods were removed without putting
them to use. In the present case, there is no dispute that the
respondent cleared old and used capital goods. Rule 3 (4) of
the Rules provides that when inputs or capital goods, on
which CENVAT credit has been taken, are removed as such

from the factory, the manufacturer of the final products shall

pay an amount equal to the duty of excise which is leviable on

such goods at the rate applicable to such goods on the date of




' suéh removal and on the value determined on such goods
under sub section (2) of section 3 or section 4 or section 4A of
the Act, as the case may be. I find that the respondent did not
clear the capital goods, as such and therefore Rule 3 (4) of the
Rules cannot be invoked. So, I do not find any merit in the
appeal of the Revenue. Accordingly, the appeal filed by the

Revenue is rejected.

(Dictated and pronounced in open court)

(P.K. Das)

Member (Judicial)
PK




