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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
PRINCIPAL BENCH NEW DELHI

Custom Appeal No.683 of 2007-SM (BR)

[Arising out of Order-in-Appeal No.06-CUS/MRT-11/2007 dated
26.7.2007 of the Commissioner of Central Excise (Appeals), Meerut-II]

Date of Hearing/ Decision:22.5.2008
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1.Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental
authorities?

CCE, Meerut-II / ...Appellants
[Rep. by Shri A.K. Rastogi, DR]

Vs.
M/s. S.S. Collection ....Respondent
[Rep. by Shri Anurag Rishi,

Advocate]

CORAM: Mr. P.K. Das, Member (Judicial)
A QK
( Swag) Order No.\ U2 6 /.QZ.’.?.’T’/ﬁatec?:zz.s.zoos

Per P.K. Das:

The relevant facts of the case, in brief, are that the Respondents

filed a Shipping Bill on 27" June, 2006 for export of  Art




N .
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'. wares/Handicrafts of copper and other handicrafts of iron. The FOB value
of consignment was shown in the Shipping Bill is Rs.12,03,920/- and
Drawback was claimed for Rs.1,12,376/-. It has been alleged that the
Respondents misdeclared the weight of the copper, which was short by
220 Kg. and the drawback involved was Rs.7,730/-. The Adjudicating
Authority imposed penalty of Rs.95,730/- upon the Respondent equal to
the value of shortage of the exported goods. The Respondent filed an
appeal before the Commissioner (Appeals), which was rejected by the
Order-in-Appeal dated 1.3.2007. Revenue also filed appeal before the
Commissioner (Appeals) against the Adjudication Order for confiscation
of the goods and imposition of redemption fine. The Commissioner
(Appeals) by Order-in-Appeal dated 26" July, 2007 dismissed the appeal
filed by the Revenue as not maintainable on the ground that the
Commissioner (Appeals) already decided the Adjudication Order by
Order-in-Appeal dated 1.3.2007. It has been observed by the
Commissioner (Appeals) that since the appeal against Adjudication Order
was decided by Order-in-Appeal dated 1.3.2007, it cannot be reopened at
this level.

2. After hearing both the sides and on perusal of the records, I find
that the Respondent filed appeal before the Commissioner (Appeals)
against the imposition of penalty, which was rejected. The Revenue’s

appeal before the Commissioner (Appeals) on different ground inasmuch

as for confiscation of goods and imposition of redemption fine. So, in this




@ case; the Doctrine of merger is not applicable. The Hon’ble Supreme
Court in the case of Mauria UdyogrLtd. Vs. CCE, Delhi reported in 2002
(146) ELT 37 (SC) held as under:-

“4, Tt is evident from the facts noticed above that the
principle of merger has no applicability. The appeal of the
Revenue was restricted to the reduction of the penalty
amount by the Commissioner (Appeals). In the appeal of the
appellant, the challenge was not only to the penalty but to
the entire order including the order of the Commissioner
confirming the demand and holding that the freight
expenses of the appellant’s factory to the buyers’ factory
are includible in the assessable value. The restricted
question which was the subject matter of the appeal of the
Revenue, under these circumstances, cannot result in the
dismissal of appellant’s appeal by application of principle
of merger. The said principle on the factual situation herein
has no applicability whatsoever. Mr. Rawal, the learned
Additional Solicitor General very rightly did not support the
order on the ground of the applicability of the principle of
merger.”

3. In view of the decision of the Hon’ble Supreme Court in the case
of Mauria Udyog Ltd. (supra), I set aside the order of the Commissioner

(Appeals) and direct to decide the matter on merits in accordance with

law. The appeal is allowed by way of remand.

(Order dictated & pronounced in open court on 22.5.2008).

(P.K Das)
Member (Judicial)




