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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI

PRINCIPAL BENCH NEW DELHI
Excise Appeal No.1396 of 2006 —SM (BR)

[Arising out of Order-in-Appeal No.1 15(HK S)CE/JPR-11/2006 dated 3.2.2006
passed by the Commissioner of Central Excise (Appeals-II), J aipur]

Date of Hearing/ Decision:2.6.2008

For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order?
4, Whether Order is to be circulated to the Departmental
authorities? ’
CCE, Jaipur-11 ...Appellants
[Rep. by Shri B.S. Suhag, DR]
Vs.
M/s. J.M. Metals ....Respondent

[Rep. by Shri H. Bajaj, Advocate]
CORAM: Mr. P.K. Das, Member (Judicial)

F 1A L Order No /0. .lz:S“;/M.Jz??./Dated:oz.oazoos

Per P.K. Das:

Revenue filed this appeal against the order of the Commissioner

(Appeals), whereby Adjudication Order was set aside.




-

2. The relevant facts of the case, in brief, are that during the audit of

~ central excise records, it was noticed by the Central Excise Officers that

the Respondents availed Income Tax benefit as well as Cenvat Credit on
the capital goods for the year 2000-2001. Being pointed out by the
Central Excise Officers, the Respondent filed revised Income Tax Return
on 20.08.2004, whereby the amount of Cenvat Credit was reduced. A
show cause notice was issued proposing to disallow the credit for
violation of Rule (4) of Cenvat Credit Rules, 2001. The Adjudicating
Authority disallowed the Cenvat Credit of Rs.44,310/- and imposed
penalty of Rs.10,000/- (Rupees Ten Thousand only) along with interest.
The Commissioner (Appeals) set aside the Adjudication Order. Hence the
Revenue filed this appeal before this Tribunal.

3. Ld. DR on behalf of the Revenue reiterates the grounds of appeal.
He submits that in this case, the Respondent availed the double benefit in
the year 2000-2001. The Central Excise Officers detected ire-regularity
and thereafter, they filed revised Income Tax Return on 20.08.2004. He
further submits that they have claimed the benefit under the Income Tax
Act and have not produced any evidence that the Income Tax Authorities
had accepted their revised Return. So, the Adjudicating Authority rightly
disallowed the Credit.

4. Ld. Advocate on behalf of the Respondent reiterates the findings of

the Commissioner (Appeals). He submits that the Commissioner

(Appeals) passed the order following the decision of the Tribunal in the




case of Alcobex Metals Ltd. Vs. CCE, Jaipur-II reported in 2003 (161)

"ELT 350 (Tribunal-Delhi). He further submits that the Hon’ble Bombay

High Court in the case of CCE, Nagpur Vs. Maharashtra Electrosmelt Ltd.
Reported in 2008 (86) RLT 9 (Bombay) held that depreciation on capital

goods claimed in Income Tax Return, which was adjusted/reduced in

revised return, the assessee cannot be said to have claimed depreciation.

He also produced the Chartered Accountant’s certificate. He further
submits that the Respondent had not utilised the Credit and, therefore,

imposition of penalty and interest are not sustainable.

5. After hearing both the sides and on perusal of the records, Rule 4(4)
of the Cenvat Credit Rules, 2001 provides that the Cenvat Credit in
respect of capital goods shall not be allowed iwzpespecs@f that part of the
value of the capital goods, which represents the amount of duty on such
capital goods, which the manufacturer claims as depreciation under
Section 32 of the Income Tax Act, 1961. In the present case, the

Respondent availed Cenvat Credit as well as depreciation under Section

32 of the Income Tax Act, 1961. It is seen that the Central Excise

Officers detected the irregularity and thereafter, the Respondent filed the

Income Tax Return on 20.08.2004, where the amount has been reduced in

their Return. In support of this, 1d. Advocate produced the certificate of
the Chartered Accountant certifying that no double benefit of Modvat

Credit as well as depreciation was availed and claimed by the

Respondent. It has further been certified that Income Tax assessment had




been completed under Section 143 (3) of the said Act while the Assessing
. Officers had revised Income Tax Return filed by the Respondent. The
Tribunal in the case of M/s. Abhishek Synthetics Pvt. Ltd. Vs. CCE,
Hyderabad reported in 2005 (182) ELT 339 held that Modvat credit
cannot be denied when the assessee filed the revised Income Tax Return.
So, the Commissioner (Appeals) rightly set aside the denial of credit. I
find that the Respondent availed the double benefit in the year 2000-2001,
which was detected by the Central Excise Officers during audit and
thereafter, the Respondent filed the revised Income Tax Return on
20.08.2004. Therefore, the penalty should be imposed on the Respondent.
e B bl ey
Accordingly, the impositicn of pena t}}\ls justified. The appeal is disposed

of in the above terms.

Order dictated & pronounced in open court on 02.06.2008.

(P.K %%5s)
Member (Judicial)




