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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
. PRINCIPAL BENCH, NEW DELHI
® COURT NO.II
E/Appeal No. 3234/06-SM

(Arising out of order in appeal No.128/RPR.1/06 dated 23.6.06 passed by the
Commissioner of Central Excise (Appeals), Raipur)

For approval and signature:

Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication M
in any authoritative report or not ?

3. Whether Their Lordships wish to see the fair copy
of the Order ?

4. Whether Order is to be circulated to the
Departmental authorities?

J
CCE, Raipur Appellant
(Rep. by Shri B.S. Suhag, DR)
Vs
M/s Aggarwal Industries Respondent

(Rep. by none)

Coram: Hon’ble Mr P.K. Das, Member(Judicial)
Date of Hearing: 27.6.08
Civa) OrderNo.  \O QB /2008-SM(BR)
Per P.K. Das:
The Revenue filed this appeal against the order of Commissioner

(Appeals) whereby the Adjudication order was upheld in respect of

availment of deemed credit of Rs. 38,902/-.
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2. The relevant facts of the case in brief, are that the respondents are

engaged in the manufacture of Low Carbon Ferro Manganese. The
Respondents availed deemed credit on Waste and Scrap under the cover of
Bills of M/s Delhi Wires Industries. It has been alleged that Waste and
Scrap of Aluminium were exempted by Notification No. 182/84-CE dated
1.8.84 subject to the condition that no credit was availed under Rule 57-A of
Central Excise Rules. The Adjudicating Authority dropped the proceedings.
Revenue filed appeal before the Commissioner (Appeals), whereby appeal
was rejected.

3 . After hearing the learned DR and on perusal of the record, the
relevant portion of the order of the Commissioner (Appeals) is reproduced
below:-

“That being that the exemption would be available provided no credit
under rule 574 of the erstwhile Central Excise Rules, 1944 has been taken
on the inputs from which scrap has been generated. In case such credit has
been availed, then it would have to be reversed. Therefore, this exemption
notification is conditional as it is subject to non-availment of credit on the
inputs, from which scrap has arisen. When an exemption notification is
conditional and the goods have been purchased from the open market, it
cannot be stated with certainty whether the credit on input, from which
scrap got generated, was availed or not. Therefore, it cannot be stated for
sure whether the waste and scrap was cleared on availing such exemption
notification. Thus to state that the waste and scrap was clearly recognizable
as non-duty paid or chargeable to nil rate of duty would not be correct. In

view of this, the lower authority rightly held the goods entitled to deemed

credit.”

4.  In view of the above finding, I find that the Revenue failed to produce

any material that the goods were non-duty paid. So, I do not find any
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infirmity in the order of the Commissioner (Appeals). The

@  Appeal filed by the Revenue is rejected

(Order dictated and pronounced in the open Court).

(P.K. Das)
MPS* Member(Judicial)




