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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

Excise Appeal N0.3970-71/06

[Arising out of Order-in-Appeal N0.983-984/CE/CHD/06 dt.18.10.06
passed by the Commissioner(Appeals), Chandigarh)

For approval and signature:

Hon’ble Mr. RAKESH KUMAR, MEMBER TECHNICAL

1.Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2.Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.Whether their Lordships wish to see the fair
copy of the order?

4 Whether order is to be circulated to the

Department Authorities:
CCE, Chandigarh Appellant
Versus
M/s. Jain Steel Inds. |
Shri Sanjay Jain Respondent

Appearance

Sh. A.Rastogi, Authorised Departmental Representative(DR) For
Appellant
Sh. Hemant Bajaj, Adv. for respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of decision: 21.7.08

F1inalOrderNo. 14931434 l&oo8.$m CBQ)




Per Rakesh Kumar-

These two appeals have been filed by the Revenue against
order-in-appeal No.983-84/CE/CHD dt.18.10.06 passed by
Commissioner(Appeals), Chandigarh. In thijs case, the jurisdictional
Dy. Commissioner upholding the allegation of clandestine remova]
confirmed duty demand of Rs.83,420/- against the Respondent
Company and imposed penalty of equal amount on them under Section
1TAC and also penalty of Rs.20,000/- on Shri Sanjay Jain, Executive
of the Respondent company under Rule 26 of the Central Excise Rules.

There is no dispute about the fact that prior to issuing show cause

for imposition of penalty, confirmed the duty demand and 25% of duty

demand and penalty. But having done that, he further observed that

that hence no penalty is imposable on the company or the




Director/Partner. It is against this order of Commissioner(Appeals)
that the Revenue have filed these appeals,
2. Heard both the sides.

2.1 Shri A.Rastogi, the learned Departmental Representative

penalty even prior to issue of show cause notice shows that this
allegation has been accepted by the Respondents and that in view of
these circumstances, penalty on Shri Jain the executive of the
Respondent company is justified.

2.2 Shri Hemant Bajaj, Advocate, the learned Counsel for the
Respondents pleaded that from mere shortage on the stock of finished
goods, it is wrong to infer clandestine removal that shortage was due to
high burning loss, that inspite of this the Respondents company had
paid not only full duty on the goods found short but also 25% of the
duty amount towards penalty and that in these circumstance neither
there is any case for imposition of penalty equal to the duty allegedly
evaded nor there is any justification for imposition of penalty on Shri
Sanjay Jain, executive of the Respondent company.

3. In this case, the shortage of the finished goods — 24.676 M.T. of
beams/joists has not been disputed and the Respondents even prior to
issue of show cause notice deposited the entire amount of duty

chargeable on the goods together with 25% of the duty towards penalty.

The Asstt. Commissioner, however, besides confirming the duty




demand imposed penalty of Rs.84,420/- under Section 11AC on the
Respondent company and penalty of 20,000/~ on Shri Sanjay Jain,
Executive of the Respondent company observing that they are guilty of

deliberate evasion of duty. The Commissioner of Central

show cause notice, no further penalty is imposable, as held by the
Tribunal in the case of Rashtriya Ispat Nigam Ltd. vs CCE(supra) and
upheld by Hon’ble Supreme Court reported in 2004(163)ELT.A.53”,
held that order-in-original demanding interest and imposing  further
penalty on both the Appellants is set aside and the amount of duty and
25% penalty imposed is confirmed. He also set aside the penalty on
Shri Sanjay Jain observing that shortage of finished goods in stock
cannot be considered as clandestine removal unless supported by any
other corroborative evidence and hence no penalty is imposable on the
company and Director/partner. The Commissioner of Central
Excise(Appeals)’s observation that no penalty is imposable on the
company is contrary to his order confirming the duty demand and 25%
of the duty amount as penalty. More so when no satisfactory
explanation has been given by the Respondents for the shortage of the
finished goods. Moreover Tribunal’s judgment in the case of Machino
Montell (I) Ltd. reported in 2004(62)DRLT.709 has been reversed by

Hon’ble Punjab & Haryana High Court vide Judgment reported in

2006(202)ELT.398(P&H). Therefore, while the impugned order




confirming the duty demand and 25% of the duty towards penalty is
upheld, the portion of the impugned order holding that no penalty is
imposable on the company is not correct and the same is set aside.
However, looking to the fact that there is no evidence of involvement
of Shri Sanjay Jain, an executive of the Respondent company and he is
only an employee of the company, the impugned order with regard to
imposition of penalty on Shri Jain does not merit any interference.

4, The Commissioner of Central Excise(Appeals)’s order stands
modified, as above.

Order dictated in the open Court.

(kakesh Kumar)
Member Technical




