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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, PRINCIPAL BENCH, NEW DELHI

Customs Appeal No.260 of 2008-SM (BR)

[Arising out of Order-in-Appeal No.5/Cus/Appl/Ldh/2008 dated 11.1.2008
passed by the Commissioner of Central Excise (Appeals), Chandigarh]

Date of Hearing/ Decision:28.5.2008

For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

4. Whether Order is to be circulated to the Departmental
authorities?

Commissioner of Customs, Amritsar ...Appellants
[Rep. by Shri A.K. Rastogi, DR]

Vs.

M/s. Dev Steel Forging Industry ....Respondent
[Rep. by Shri Sudhdir Malhotra, Advocate]

CORAM:  Mr. P.K. Das, Member (Judicial) _J
e Q07 (&%
fA—)’lﬂ/( Order No[//g ..f.g.../Dated:28.5.2008

Per P.K. Das:

The facts of the case as per records, in brief, are that the

Respondent purchased DEPB Scrips No0.3010003505 dated 2.5.2000 and

availed exemption of customs duty on a consignment imported under Bill




of Entry No.211 dated 14.7.2000. Subsequently, it was found that DGFT
Authority cancelled DEPB Scrips for submission of forged shipping bills.
It was found that M/s. Megna Impex had forged shipping documents. A
show cause notice dated 31.7.2002 was issued proposing demand of duty
and penalty on all the parties. The Adjudicating Authority confiscated the
imported goods valued at Rs.20,114.00 and imposed redemption fine of
Rs.10,000.00 and ordered recovery of duty ofRs.8,037.00 with interest
from the Respondent, importer of the goods. He refrained from imposing
penalty on the Respondent and imposed penalties on the other parties.
The Commissioner (Appeals) set aside the Adjudication Order against the
Respondent. Hence the Revenue filed this appeal before this Tribunal.

2. Ld. DR on behalf of the Revenue submits that it is a case of fraud
and therefore, the Respondent is not entitled to get any benefit under the
law. He relied upon the decision of the Hon’ble Punjab & Haryana High
Court in the case of Commissioner of Customs, Amritsar Vs. ATM
International reported in 2008 (222) ELT 194 (P & H). He also relied
upon the decision of the Tribunal in the case of Abhishek Exports Vs.
Commissioner of Customs, Cochin — 2007 (208) ELT 155 (T-B).

3. Ld. Advocate on behalf of the Respondents reiterates the findings
of the Commissioner (Appeals). He submits that the demand of duty is
barred by limitation. He also submits that the Adjudicating Authority
observed that the Respondent is a bonafide purchaser of the goods,
therefore, extended period of limitation cannot be invoked. He relied

upon the decision of the Hon’ble Punjab & Haryana High Court in the

case of Commissioner of Customs, Vs. M/s. Leader Valves Ltd— 2007
(218) ELT 349 (P&H), which has been upheld by the Hon’ble Supreme
Court, by Order dated 10.3.2008, in Special Civil Petition No.CC
3493/2008 (Commissioner of Customs, Jalandhar Vs. M/s. Leader Valves
Ltd.).




4. After hearing both the sides and on perusal of the records, it is seen
that the Adjudicating Authority observed that there is nothing on record
to infer that the Respondent had purchased the freely transferable DEPB
scrip otherwise in a bona fide manner and utilised the same towards
debit/exemption of duty. There is no allegation that the Respondent has
colluded with the exporter, who obtained the DEPB scrips by fraudulent
means and the Adjudicating Authority had not imposed any penalty
under Section 112 of the Customs Act, 1962 on the Respondent. Proviso
to sub-section (1) of Section 28 provides that where any duty has not
been levied or has been short-levied or the interest has not been charged
or has been part paid or the duty or interest has been erroneously
refunded by reason of collusion or any wilful mis-statement or
suppression of facts by the importer or the exporter or the agent or
employee of the importer or exporter, the provisions of this sub-section
shall have effect as if for the words “one year” and “six months”, the
words “five years” were substituted. In the present case, I find that there
is no allegation that the importer has not paid the duty by reason of
collusion or any wilful mis-statement or suppression of facts, therefore,
the demand of duty on the basis of proviso to sub-section (1) of Section
28 of the Act is not sustainable.

S. The Hon’ble Punjab & Haryana High Court in the case of
Commissioner of Customs Vs. Leader Valves Ltd. (supra), on the
identical issue, dismissed the Revenue’s appeal, which has been upheld
by the Hon’ble Supreme Court. I find that he Commissioner (Appeals)
passed the order following the decision of the Hon’ble High Court in the
case of Leader Valves Ltd. (supra) . Ld. DR relied upon the decision of
the Hon’ble Punjab & Haryana High Court in the case of ATM
International (supra), relates to whether in the facts and circumstances of

the case, assessee-respondents are liable for penal action under Section

112 (b) of Customs Act, 1962, on account of fraudulent availment of




Duty Exemption Pass Book (DEPB) benefit on the basis of forged Bank
Certificate of Export and Realisation (BCER). In the present case, the
Adjudicating Authority held that penalty is not imposable under Section
112 of the Customs Act, 1962 on the Respondent, which were not
challenged by the Revenue at any point of time. So, the case law relied
upon by the 1d. DR is not applicable. On the other hand, the demand of
duty was confirmed, which is barred by limitation. Hence, I find that the
demand of duty is not sustainable, the confiscation of the goods and
imposition of redemption fine are also not maintainable. Accordingly, I
do not find any reason to interfere the order of the Commissioner

(Appeals). The appeal filed by the Revenue is rejected.

Order dictated & pronounced in open court on 28.5.2008.

(P.K Pas )
Member (Judicial)

Ckp.




