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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO. 2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I

Service Tax Appeal No. 130 of 2008-SM
[Arising out of Order-in-Appeal No. 209(RKS) ST/JPR-1/2007 dated 5.12.2007

passed by the Commissioner (Appeals-I) Customs & Central Excise, Jaipur]

Date of Hearing/ decision: 18.08.2008

For approval and signature:

Hon'ble Mr. Justice S.N. Jha. President

1. | Whether Press Reporters may be allowed to sec the Order fori |
publication as per Ruie 27 of the CESTAT (Procedure) Rules, 1982, i N ‘
2 | Whether it should be released under Rule 27 of the CESTAT '
(Procedure) Rules, 1982 for publication in any authoritative report | Y%
or not?
3 | Whether Their Lordships wish to see the fair cop_y"df the Order? Secin
4 | Whether Order is to be circulated to the Deparu.ﬁiciﬁf_izih authorities? | 7,57 7
M/s Scan Synthetics Limited Appellant
Vs.
Commissioner of Central Excise, Jaipur-I Respendent
Appearance:

Mr. V. Swaminathan, Advocate for the Appellant
Mr. S. Gautam, Authhorized Representative (DR) for (b {iespondent

CORAM: Mr. Justice S.N. Jha, President

FivaleRDER No. 1151 /07008 -S:(BK)

Per S.N. Jha:

This appeai by the assessee directed against (he order-in-appeai of the

Commissioner of Central Iixcise dated 28.11.2007 uproiding the order-in-origina:




! of the Assistant Commissioner dated 27.6.2007. The dispute relates to utilization

of cenvat credit by the appellant for the period from January to September 2005.

The appellant is recipient of the goods transport agency (GTA) service. Rule 3 of

the Cenvat Credit Rules 2004 deals with cenvat credit; sub-rule (4) thereof
Ve

/

provides that cenvat credit may be utilized for payment of, among other things,
service tax on any output service vide clause (e). The question is whether the
appellant as a recipient of the GTA service can utilize the cenvat credit for
payment of service tax.
2. Learned Counsel for the appellant submits that the question as to whether
recipient of the taxable service, namely GTA service. is entitled to utilize cenvat
credit for paying service tax on an ‘output service’ is no longer res-integra. He
cited the decision in Bhushan Power & Steel Limited vs. Commr. of C.Ex. Cus. &
Service tax, -2008 (10) S.T.R. 18 (Tri.- Kolkata) which was decided following
the decision in CCE vs. Nahar Industrial Enterprises Ltd., -2007 (7) STR 26
(Tribunal-Del.) and other cases. Counsel also placed reliance on Andhra Pradesh
Paper Mills Ltd., vs. CCE, Visakhapatnam-II -2007 (8) STR 166 (Tri.-Bang.).
3. As already mentioned above cenvat credit can be utilized for payment of
service tax on output service in terms of rule 3(4)(e) of the Cenvat Credit Rules.
‘Output service’ has been defined in clause (p) of rule 2 of the said Rules. The
explanation thereto lays down —

“For the removal of doubts it is hereby clarified that if a person liable

for paying service tax does not provide any taxable

SEIVICE. ... cveeanrannnn.n, . the service tax for which he is liable to pay

service tax shall be deemed to be the output service™.

The term ‘person liable for paying service tax’ has been defined in rule 2(q) as

having the same meaning as assigned to it in clause (d) of sub-rule (1) of rule 2 of

the Service Tax Rules, 1994. In the said Rules, in relation to taxable service
provided by a goods transport agency, where the consignor or consignee of the
goods is among other things a dealer of excisable goods, ‘the person liable for

paying service tax’ means “any person who pays or is liable to pay freight cither

—



himself or through his agent for the transportation of such goods by road in a
® goods carriage”. It is not in dispute that the appellant is a dealer of excisable
goods registered under the Act and by reason of being the person liable to pay
freight for the transportation of goods, is the person liable to pay service tax in
terms of rule 2(1)(d) of the Service Tax Rules. That being so, read with
explanation to rule 2(p) of the Cenvat Credit Rules, referred to above, it is clear
that the service for which he was liable to service tax must be treated to be an
“output service’, by legal fiction, and that being the legal position, the appellant
was entitled to utilize the cenvat credit for payment of service tax on such service.
The reliance on Bhushan Power & Steel Ltd. (supra) and Andhra Pradesh Paper
Mills Ltd. (supra) appears to be well-founded.

4. In the result, the appeal is allowed. Impugned orders of the authorities

below stand set-aside.

[Dictated and pronounced in the open Court on 18.08.2008]

(Justice S.N. Jha)
President

[Pant]
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I
Service Tax ROM Application No. 50 of 2008-SM (Br.) in
Service Tax Appeal No. 130 of 2008-SM (Br.)

Date of Hearing/Decision : 26.12.2008
M/s Scan Synthetics Limited Appellant
[None]

Versus
CCE, Jaipur Respondent
[Rep. by Mr. R.K. Saini, DR for the Respondent]

CORAM:  Ms. Jyoti Balasundaram, Vice President

MivcOrder wo ng ‘ )o Q»g(‘“(BR/)

Per Jyoti Balasundaram:

I have heard learned DR on the application for rectification of mistake
stated to be apparent from Tribunal’s final order No. 1151/2008-SM(Br.) dated
18.08.2008. According to the applicants the obvious error is in holding that the
appellant is a registered dealer registered under the Act, as the appellant is not a
dealer but registered manufacturer.

2. Since it is clear that the appellant is registered manufacturer, I agree with
the applicant’s that there is an error apparent from the record and therefore correct
the same by substituting the following words for the expression “it is not in
dispute that the appellant is a dealer of excisable goods regist.ered under the Act”
by the following words “It is not in dispute that the appellant is a registered

4
manufacturer having Central Excise registration”.

y
3. ROM application is hereby allowed in the above terms.

[Dictated and pronounced in the open Court]

DY e

[Jyoti Balasundaram]
Vice President



