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M/S BHILAI ENGG. CO. LTD. Appellant
Vs
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passed by the Tribunal under ~Section 129, (B) of the Customs Act,1962 & Financial Act 1994 relating to Service Tax
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> IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
‘ NEW DELHI

PRINCIPAL BENCH NEW DELHI
In Service Tax Appeal No.90 of 2007-SM (BR)
[Arising out of common Order-in-Review No.Commissioner/RPR/ST/86/2006
dated 23.11.2006 passed by the Commissioner of Central Excise & Customs,
Raipur (CG)] ,
Date of Hearing/ Decision:18.07.2008

For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication

in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order?
4, Whether Order is to be circulated to the Departmental
authorities?
M/s. Bhilai Engineering Co. Ltd. ...Appellants
[Rep. by Shri H. Bajaj, Advocate ]
Vs.
CCE, Raipur ...Respondent

[Rep. by Shri S. Gautam, DR]

CORAM: Mr.P.K. D'as, Member (Judicial) @K)
] qope SM
p V\_ﬂ% Order No.. 11 9.1.[.227. /Dated:18.07.2008

Per P.K. Das:

The Appellant filed this appeal against imposition of penalty of

Rs.1,35,100/- imposed under Section 76 of the Finance Act, 1944 by the

revised order of the Commissioner of Central Excise.
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‘ 2. Ld. Advocate submits that the Appellant is engaged in the

manufacture of various engineering goods. He furfher submits that the
activities undertaken by the Appellant are not within the purview of the
deﬁnitién of “Consulting Engineering” under Finance Act, 1994.
However, the Appellant deposited the tax before issue of show cause
notice in order to avoid legal complicity. He further submits that the
Asstt. Commissioner of Central excise confirmed the demand of duty and
appropriated the amount as deposited by them and refrained from
imposition of penalty under Section 76 and 78 of the Act. By Revised
Order, Commissioner of Central Excise imposed penalty of
Rs.1,35,000.00 under Section 76 of the Act. In support of his contention
that the Appellant is not within the definition of “Consulting
Engineering” , the 1d. Advocate relied upon the decision of the Tribunal
as under:-
(a) 2006 (4) STR 567 (T-D)
(b) 2007 (8) STR 191 (T-D)

3. Ld. DR reiterates the findings of the Commissioner. He submits
that the Appellant had not disputed the payment of tax at any point of
time and the submission of the ld. Advocate, at this stage, has no effect.
He further submits that he Appellant delayed the payment of tax and the
Commissioner rightly imposed the penalty.

4. After hearing both the sides and on perusal of the records, it is seen

that the Commissioner of Central Excise revised the Adjudication Order

and imposed penalty under Section 76 following the decision of the
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Tribunal in the case of ETA Engineering Ltd. Vs. Commissioner of
Central Excise — 2004 (174) ELT 19 (Tribunal-LB), wherein it has been
held that penalty under Section 76 of the Act shall not be less than
Rs.100/- per day but which may extend to Rs.200/- per day. It is noted
that the Commissioner had not discussed the facts-and circumstances of
the case before imposing penalty. It is well settled that the imposition of
penalty is based on the facts and law of the case. In the present case, the
Commissioner passed the order without considering the submission of the
Appellant. So, the impugned order is not sustainable. Accordingly, the
impugned order is set aside and the matter is remanded back to the
Commissioner of Central Excise, Raipur to decide afresh after
considering the submission of the Appellant. The appeal is allowed by

way of remand.

Order dictated & pronounced in open court on 18.7.2008.

( P.K Das )
Member (Judicial)




