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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
® PRINCIPAL BENCH, NEW DELHI
. COURT NO.IT

@ E/Appeal No.2131/06-SM

(Arising out of order in appeal No.98/GRM/RTK/06 dated 23.3.06 passed by
the Commissioner of Central Excise (Appeals), Rohtak)

For approval and signature:

Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ? &\N .

3. Whether Their Lordships wish to see the fair copy
of the Order ?

4. Whether Order is to be circulated to the
Departmental authorities?

</
M/s Swadeshi Aluminium Co (P) Ltd Appellant
(Rep. by Shri R.C. Choudhary)
Vs
CCE, Rohtak Respondent

(Rep. by Shri A K. Rastogi, DR)

Coram: Hon’ble Mr P.K. Das, Member(Judicial)
Date of Hearing: 1.7.08
¥ina) OrderNo. | 2\ 2 /2008-SM(BR)
Per P.K. Das:
The relevant facts as on record, in brief, are that the appellants are

engaged in the manufacture of Aluminium Sections and Billets classifiable

under Heading 76.01, 76.02 and 76.04 of the Schedule to the Central Excise
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Tariff Act, 1985. On 26™ July, 2004, the Central Excise officers visited
.their factory and during stock verification, ascertained shortage of raw
® materials involving Central Excise duty of Rs.36,822/- and Education Cess
of Rs. 736/-. On scrutiny of the record, it was found that the appellants had
cleared iron scrap by-product of imported aluminium scrap on payment of
duty under transaction value. At the instance of the Central Excise officers,
the appellants reversed the credit of imported aluminium  scrap of
Rs. 29,929/~ and Education Cess of Rs. 459/-. They have also reversed the
duty on the shortage. The Adjudicating Authority confirmed the demand of
duty of Rs.67,946/- and appropriated the said amount as deposited by the
appellants before issue of show cause notice. He also imposed penalty of
equal amount under Rule 25 of Central Excise Rules, 2002, Rule 13(2) of
Cenvat Credit Rules read with Section 11AC of the Central Excise Act, 1944
which has been upheld by the Commissioner (Appeals).
2. After hearing both the sides and on perusal of the record, I find that
the shortage of raw material was dgducted during stock verification. The
Authorized Signatory of the appellants in his statement stated that after
receiving the scrap, it is issued to the production area, that they put the scrap
in the furnace without any weighment and that may the reason for shortage.
Regarding the demand of duty on clearance of iron scrap the learned
Advocate submits that the appellants cleared the iron scrap on payment of

duty under transaction value. There is no suppression of facts with intent to

evade payment of duty. There is no material placed by the Revenue that the

appellants cleared the goods clandestinely. So, the imposition of penalty
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under Section 11AC of the Central Excise Act, 1944 read with Rules is
not justified. Accordingly, the penalty imposed on the appellants is set

(] aside.

(Order dictated and pronounced in the open Court).

(P.K. Das)
MPS* Member(Judicial)




