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o IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Central Appeal No.1676 of 2006-SM (BR)

[Arising out of Order-in-Appeal No.10/RPR-11/2006 dated 22.02.2006 passed
by the Commissioner of Central Excise (Appeals), Tikrapara, Raipur]

! Date of Hearing/ Decision:04.08.2008
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.

2. Whether it should be released under Rule 27 of the :
CESTAT (Procedure) Rules, 1982 for publication K\}
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy
of the Order?

" /
4. Whether Order is to be circulated to the Departmental : )
authorities? \’

CCE, Raipur ...Appellants
(Rep. by Shri S. Chand, DR)
Vs.
M/s. Shivnath Organics Pvt. Ltd. ...Respondent

[Rep. by None.]

CORAM:  Mr. P.K. Das, Member (Judicial)

1;2 60( o9~ m( LRD

.................. /Dated:04.08.2008

p ' n @} Order No

Per P.K. Das:

It appears from the record that the matter was fixed for hearing on

13™ May, 2008. The Tribunal passed an Order dated 13.5.2008 as under:-




“ Notice is said to have been duly served on the
assessee — respondents. None however appears for the
respondents. I am of the view that another opportunity
should be given so that respondents may contest this
departmental appeal. Adjourned to 30™ June, 2008. It is
made clear that in case of non-appearance on the next date
too, the appeal may be disposed of ex-parte. A copy of this
order may be sent along with intimation of the date of
hearing.”

2. It is seen from the record that notice was issued to appear on
13.06.2008 but none appeared on behalf of the Respondent and it was
adjourned to 4.8.2008.

3.  Today when the matter was called, none appeared on behalf of the
Respondent. It is seen that the Respondent received the hearing notices on
13.05.2008 and 13.06.2008 and none appeared on behalf of them.
Hence, the appeal is taken up for hearing in their absence.

4. After hearing the Id. DR on behalf of the Revenue and on perusal
of the records, it is seen that the Commissioner (Apl;eals) set aside the
penalty under Section 11 AC and Rule 13 of Cenvat Credit Rules, 2002
on the ground that the Respondent deposit.ed the duty before issue of
show cause notice. It is settled by the decision of the Hon’ble High Court
that imposition of penalty under the said provisions are to be decided

after considering the facts and circumstances of the case. In the present

case, the Commissioner (Appeals) passed the order without considering




the facts and circumstances of the case. Therefore, the order is set aside
and the matter is remanded back to the Commissioner (Appeals) to decide
the matter after considering the facts and circumstances of the case in
accordance with law. The appeal is allowed by way of remand.

(Order dictated & pronounced in open court on 4.8.2008.)

(P.R.Das)
Member (Judicial)

Ckp.




