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o IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO. 2, PRINCIPAL BENCH
NEW DELHI, COURT NO. I

Excise Appeal No. 160 of 2007 -SM
[Arising out of Order-in-Appeal No. 307/NS/GGN/2006 dated 25.10.2006 passed
by the Commissioner of Central Excise (Appeals), Gurgaon]

Date of Hearing/ decision: 21.08.2008

For approval and signature:

Hon'ble Mr. Justice S.N. Jha, President

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982.

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report | iLe
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? Secin

4 | Whether Order is to be circulated to the Departmental authorities? v
)

M/s Nippon Steering & Suspension (P) Ltd., Appellant
Vs.

CCE, Delhi-III Respondent

Appearance:

Mr. Pawan Kumar, Advocate for the Appellant
Mr. R K. Verma, Departmental Representative for the Respondent

CORAM:  Mr. Justice S.N. Jha, President

FW’Q ORDER Np. /?‘}'}/m@} &)

Per S.N. Jha:

Rule 8 of Central Excise Rules, 2002 deals with the manner of payment of
central excise duty. The general rule is the duty on the goods removed from the
factory or the warehouse during a month should be paid by the 5" day of the
following month. In terms of sub-rule (3) of rule 8, if the assessee fails to pay the

duty he becomes liable to pay the outstanding amount along with interest at the

rate of two per cent per month or rupees one thousand per day, whichever is




higher, for the period starting with the first day after due date till the date of actual
payment of the outstanding amount. Where the default extends to a period of
more than a month from the due date, there is a special provision contained in the
second proviso to sub-rule (3). Having regard the nature of dispute involved, the
same may be quoted as under:-
“Where the default extends to a period of more than a month

from the due date, the second proviso to sub-rule (3) lays down that

till such time the amount of duty outstanding and the interest payable

thereon are not paid, it shall be deemed that the goods in question in

respect of which the duty and interest are outstanding, have been

cleared without payment of duty, and where such duty and interest

are not paid within a period of one month from the due date, the

consequences and the penalties as provided in these rules shall

follow”.
2. The appellant admittedly made defaults in payment of duty for the months
of March, April and May 2004 and they ultimately paid duty along with interest on
28.6.2004 and 07.08.2004. There is no dispute that the default in terms of days
was 89 days for the month of March, 54 days for the month of April and 63 days
for the month of May. The period of default being more than a month from the
due dates, second proviso to sub-rule (3) of Rule 8 became applicable rendering,
by legal fiction, (“it shall be deemed that”) the appellant to have evaded payment
of duty and, further, making them liable to consequences and the penalties as
provided in the rules, viz, Rule 25 of the Central Excise Rules.
3. The dispute in the present case relates to penalty which has been imposed
on the appellant equal to interest payable on delayed payment of duty to the extent
of Rs. 2,06,000/-.
4, Learned Counsel for the appellant cited decisions to contend that where
duty along with interest is paid before issuance of show cause notice, penalty
cannot be imposed. The decisions cited by the Counsel were rendered in the
context of Section 11AC of the Central Excise Act whereas the present case is

governed by rule 8(3) of the Central Excise Rules, and therefore have no

application. By virtue of the second proviso thereto, having failed to pay duty

within one month from due date(s), the appellant clearly made themselves liable to




consequences including imposition of penalty as provided under Rule 25. The
question is whether appellant should be saddled with penalty.

5. Learned Joint CDR appearing for the Revenue drew my attention to ARE-1
forms and submitted that the appellant had made false declarations in column 4 in
regard to duty payment in the relevant column. The appellant declared to have
paid Rs.2,72,879/- from the current account and Rs. 1,64,673/- from credit account
but factually no payment had been made during the period.

6. On behalf of the appellant reference was made to column 7 of the said
returns in which after declaring “that the information given in this return is true,
correct and complete in every respect” the appellant also stated that they will
deposit excise duty under the current account at the earliest. It was submitted that
the declaration in column 4 was a clerical mistake which should not stand against
the appellant. On behalf of the Revenue it was submitted that similar mistake in
the returns for three months cannot be treated as clerical mistake.

7. After considering the submissions of the parties I am of the opinion that the
appellant is liable for penalty but penalty imposed is on the higher side. In the
facts of the case, the amount of Rs.10,000/- would be sufficient to discharge the
liability on account of penalty. I accordingly reduce the penalty from
Rs.2,06,000/- to Rs. 10,000/-. Subject to this modification, the appeal is
dismissed.

[Dictated and pronounced in the open Court on 21.08.2008]

(Justice S.N. Jha)
President

[Pant]




