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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

Excise Appeal No.46 of 2007-SM (BR)

[Arising out of Order-in-Appeal No.lOl/CE/Appl/2006 dated 29.08.2006
passed by the Commissioner of Central Excise (Appeals), Allahabad (U.P.)]

."; Date of Hearing/ Decision:02.09.08
For approval and signature:

Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, i1982'

2. Whether it should be released under Rule 27 of the : W\
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not?

3. Whether Their Lordships wish to see the fair copy

of the Order? N
4. Whether Order is to be circulated to the Departmental : 7.!\, )
authorities?
M/s. Somaiya Organics (I) Ltd. - ...Appellants
[Rep. by Shri S.P. Ojha, Consultant]
V.
CCE, Allahabad ...Respondent

[Rep. by Shri K.K. Goyal, Jt. CDR]

CORAM:  Mr. P.K. Das, Member (Judicial) (ﬂ
~&m g
Civel Order ol @7 /0 g /Dated:02.09.2008

Per P.K. Das:

The Appellants 'filed this abpeal against demand of interest of

Rs.4,57,984/- under Sectip : 11 AB of the Central Excise Act, 1944.
%
F N
2. The relevant facts of the case, in brief, are that the Appellants are

engaged in the manufacture of Ethyl Alcohol and Denatured Ethyl




Alcohol classifiable under sub-heggling NO.2204.10 of the First Schedule
to the Central Excise Tariff Act, 1685. It was noticed that the Appellants
manufactured Ethyl Alcohol, which was used in captive consumption by
their other unit viz. M/s. Somaiyé Organics (I) Ltd., Barabanki. It was
also noticed that he Appella?ts paid the duty on captive consumption at a
lower price compared to the: same goods manufactured by the other units.
The Appellant paid the differential duty of Rs.8,64,701/- vide Entry
No.2256 and 2257, both dated 27.07.2001 for the period 15™ April, 2000
to 31% March, 2001. A show cause notice dated 18.07.2005 was issued
proposing the demand of interest of Rs.4,57,984/- for contravention of
Rules 6(B) (1) of the Cj;entral Excise Valuation Rules, 1975 and penalty
for contravention of :i:he said Rules. The Adjudicating Authority
confirmed the demand of interest under Section 11 AB of the Act, which
has been upheld by the Commissioner (Appeals).

3. Ld. Counsel on behi%lf of the Appellant submits that the Appellant
paid the differential duty on 27.07.2001 and, therefore, the demand of
interest under Section 11 AB of g'le Act is not sustainable. He further
submits that the demand (')f interést, prior \t(r) 11.5.2001 i.e. on the date
when the Finance Bill, ZF) {was giyen‘,@y the Presiden}under Section 11
AB of the Act, is not !s_h}stainabl%. He relied upon the decision of the

Tribunal in the case of Ruby Mills Ltd. Vs. CCE, Raigad reported in 2007

(217) ELT 245 (Tribunal.—Mumbai).
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4. Ld. DR on behalf of the Revenue submits that the Appellant
deliberately suppressed the value of the goods and, therefore, demand of
interest under Section 11 AB of the, Act as enacted in the year 1996 is
sustainable. He further submits that ;he Appellant did not add the cost of
denaturants (Acetaldehyde) being supplied to M/s. Somaiya Organics
Ltd. He further submits tflat it is clear case of evasion of duty and,
therefore, demand of interest is justified. He relied upon the decision of
the Hon’ble Bombay High Court in the case bf Commissioner of Central
excise and Customs Vs. M/s. Padmashri V.V. Patil Sahakari Sakhar
Karthana Ltd. reported in 2007-TIQL-419-HC-MUM-CX, which has
been upheld by the Hon’ble Supreme Court as reported in 2008 (224)
ELT A-34 (SC).

5. After hearing both the sides and on perusal of the records, it is
revealed from the show cause notice that the Appellant removed Ethyl
Alcohol captivity consuméd by tHe other uﬁit, M/s. Somaiya Organics
(I) Ltd., Barabanki. As per new Valuation Rules, effective from
1.7.2000, they are liable }? Pay thé\duty on the valuation at 115% of the
cost of production. It is seéﬁ that during the period 15™ April, 2000 to 31%
March, 2001, they paid the duty on captive consumption under the new

Valuation Rules. On scrutiny of the cost of the final products, it was

found that they did not add the cost of denaturants and the assessable

value was ascertained to Rs.14.72 pér litre instead of Rs.14.50 per litre as




added by the Appellant. They have immediately paid the differential duty
on 27.07.2001. After about 5 years, the show cause notice was issued for
payment of interest. On perusal of the show cause notice, I do not find
any material that the Appg_:\{llant suppressed the facts with intent to evade
payment of duty. There is no such allegation in the show cause notice.
The 1d. DR drew the attention of the Bvench to the order of the
Commissioner (Appeals),'wherein it has been observed that there was
deliberate suppression of tfle facfs on the part of the Appellant in so far as
disclosure of facts and sho payment of duty for such a long period, i.e.
15.04.2000 to 31.03.2001. iIt is seen that the payment of duty under new

Valuation Rules effective from 1.7.2000 provides that valuation shall be

the product and the Appe‘f\nt immediately paid the differential duty. The

made at 115% of the cost of production. It may be an error in the cost of

error was detected on scrutiny of the records. Therefore, the contention
of the 1d. DR that the Api)ellant deliberately suppressed the facts appears
to be not sustainable. Ld. DR strongly relied upon the decision of the
Bombay High Court in the' case of M/s. Padmashri V.V. Patil Sahakari
Sakhar Karthana Litd. (supré). In that case, the question of law before the
Hon’ble Court was as under:-

“(1)  Whether ‘, there is | any discretion with the

authorities to exempt penalty under Section 11 AC and

interest under Section 11-AB of Central Excise Act,




1944, while confirming the demand for evaded excise

duty?

(2) Whether such exemption can be justified

merely because the evaded excise duty is paid before

issuance of show cause notice by the department?
6. In the present case, it has beén discussed that there is no evasion of
duty. The Adjudicating Authority also refrained from imposition of
penalty, which was not cballenged by the Revenue before the Appellate
Authority. Thus, the said decision is not applicable herein. The Tribunal
in the case of Ruby Mills Ltd. (sﬁpra) set aside the recovery of interest
under Section 11 AB of the Act in respect of demand of interest for
ineligibility of Cenvat/Modvat Credit for the period prior to 11.5.2001 i.e.
on the date when F inanc'e Bill, 2001 was given assent by President. In
the present case, the period of dispute is 15™ April, 2000 to 31* March,
2001 and, therefore, the demand of interest is not éustainable.
Accordingly, the impugned order is set asidé and the appeal is allowed
with consequential relief.

Order dictated & pronounced in open court on 2.09.08.

(P.K. Das)
Member (Judicial)
Ckp.




