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o IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Del
P[hi-110066.
Principal Bench, New Delhi.

E/1979/06-SM

[Arising out of Order-in-Appeal No.148/CE/CHD/06 'dt.28.2.06
passed by the Commissioner(Appeals), Chandigarh)

For approval and signature:

Hon'ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
CCE, Chandigarh Appellant
Versus
M/s. Pritam Singh Hunjan & Bros. Respondent
Appearance

Shri Sansar Chand, Authorised Departmental Representative(DR) For
appellant
Shri Bipin Garg, Adv. For respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)
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Per Rakesh Kumar:

In this case the Appellant’s factory premises were visited by the
Central Excise Officers on 19.7.01. In the course of visit, the officers
recovered 11 sale invoices from their office in the factory premises. On
verification, it was noticed that the quantity and names of the consignee®
mentioned on the recovered invoices were different from these details as
mentioned in the sale invoices of the same number on record. The total
duty on the goods covered by these invoices was Rs.3,06,538/-. On
enquiry with the partner of the Appellant, they could not give any
explanation at that time and they promised to deposit the duty which was
deposited on 20.7.01. However, subsequently the Revenue issued a show
cause notice on 28.1.05 for demand of interest under Section 11AB and
imposition of penalty under Section 11AC. The jurisdictional Asstt.
Commissioner vide order-in-original dt.29.12.05 rejecting the Appellant’s
contention that there is no evidence of clandestine removal of the goods
against the parallel invoices, confirmed the duty demand of Rs.3,06,538/-
which had already been paid and besides this penalty of equal amount
under Section 11AC was imposed and also interest on duty under Section
11AB was demanded. On appeal, the Commissioner(Appeals) vide the
impugned order set aside the interest and penalty on the ground that since
in this case, entire duty amount had been paid prior to the issue of show

cause notice, in view of the Tribunal’s judgment in the case of Rashtriya

Ispat Nigam Ltd. vs CCE reported in 2003(161)ELT.285 which has been




upheld by the Hon’ble Supreme Court of the judgment reported in
2004(163)ELT.A.53 and also in view of the Larger Bench judgment in
the case of CCE vs Machino Montell(P) Ltd. reported in
2004(62)RLT.709, neither any penalty is imposable nor interest is
chargeable. The Commissioner(Appeals) also observed that no show
cause notice is required under Section 11A(2B). This order of the
Commissioner(Appeals) which is under challenge on this appeal of the
Revenue.

2. The learned Departmental Representative pleaded that in this case
the respondent had clandestinely removed excisable goods against
parallel invoices without payment of duty and immediately on detection
of this duty evasion, they paid the entire amount of duty without any
protest that though in the appeal before Commissioner(Appeals), they
challenged the duty demand, The Commissioner(Appeals) without giving
any findings on the duty demand simply set aside the order of imposition
of penalty and demand of interest on the ground that since entire duty had
been paid before the issue of SCN, no penalty is imposable under Section
11AC and no interest is chargeable under Section 11AB, that since the
Commissioner(Appeals)’s order was not challenged the order by the
respondent, the duty demand cannot be challenged at this stage and that
once it is accepted that the goods had been clandestinely cleared against

11 parallel invoices without payment of duty, the interest on duty under

Section 11AB and Penalty under Section 11AC would be automatically




attracted. He also cited the Punjab & Haryana High Court’s judgment in
the case of CCE, Ludhiana vs Omkar Steel Tubes(P) Ltd. reported in
2008(221)ELT-200(P&H) wherein it was held that mere fact that the duty
had been paid before the issuance of show cause notice cannot save the
party from the provisions of Section 11AC and 11AB. The Hon’ble High
Court in this case observed that view taken by Machino Montell Pvt.
Ltd.(supra) has been overturned by the Division Bench of this Court in
the case of CCE, Delhi-Ill vs Machino Montell(I) Ltd. reported in
2006(202)ELT.398 and therefore, a mere fact that the duty had been paid
before issuance of the show cause notice would not result into the
application of Section 11AC of the Act and the penalty could still be
imposed as long as various elements envisaged by Section 11AC are
satisfied including the presence of mens rea.

2.1 Shri Bipin Garg, Advocate, Ld. Counsel on behalf of the
respondent pleaded that though the respondent, in order to avoid further
litigation, had paid the duty involved that goods mentioned in the 11
parallel invoices, this does not mean that the Appellant had been accepted
the allegation of the Department regarding clandestine of the goods. He
pleaded that no enquiry has been made with the customers mentioned in
the 11 parallel invoices and as such there is no evidence with the
Department that the goods had, indeed, been cleared under those invoices

without payment of duty. He also pleaded that in some cases the invoice

had been prepared but no goods have been sent to those parties on




account of cancellation of the order. He also pleaded that though it was
pleaded before the Commissioner(Appeals) that the allegation of
clandestine removal has been made without any concrete evidence in this,
regard, the Commissioner(Appeals) has not given any finding on this
plea. He also cited the Tribunal’s judgment in the case of CCE, Shillong
vs Shree Narottam Udyog(P) Ltd. reported in 2003(158)ELT.40 wherein
it was held that charge of clandestine removal, being a serious charge ,
asrequired to be proved beyond doubt on the basis of affirmative
evidence.

3. I have carefully considered the submissions from both the sides. I
find that the allegation is based on eleven parallel invoices which were
recovered from the factory premises on 19.7.01 and respondent at that
time, paid the entire duty chargeable on the goods covered by those
invoices on 20.7.01. Though they raised plea before the Asstt.
Commissioner that the allegation of clandestine removal has been made
without any evidence but same was rejected by the AC and thereafter
when same plea was made before the Commissioner(Appeals), the
Commissioner(Appeals) did not give any finding on this point and simply
set aside the order of interest and penalty on the ground that the entire
duty has been paid prior to the issue of the show cause notice. The
respondent has not challenged the Commissioner(Appeals)’s order and

therefore, at this stage, they cannot plead that the allegation of removal

of goods against parallel invoices without payment of duty is without any
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basis. Once the clandestine removal of excisable goods without payment
of duty is accepted, the provision of Section 11AC & 11AB would get
attracted. In view of this, the Commissioner(Appeals) order setting aside
the imposition of personal penalty and interest is not sustainable.
Moreover, I also find that Hon’ble Punjab & Haryana High Court in the
case of CCE vs Omkar Steel Tubes(P) Ltd.(supra) has held that mere fact
that the duty has been paid before the issuance of the show cause notice
would not result into in-application of Section 11AC of the Act and the
R REY:H
penalty would still be imposed so long as various element envisaged by
Section 11AC including the presence of mens rea. In view of this,
Commissioner(Appeals)’s order setting aside the penalty under Section
11AC and interest under Section 11AB is set aside and Revenue’s appeal

1s allowed.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical




