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I am directed to transmit herewith a certified copy of Final order No. 1513 / 2008- SM[BR] dated 6.10.2008

passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944
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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
. PRINCIPAL BENCH, NEW DELHI
[ COURT NO.II
E/Appeal No0.216/2007 -SM

(Arising out of order in appeal No.573/CE/Appl/KNP/06 dated 16.11.2006
passed by the Commissioner of Central Excise (Appeals), Kanpur)

For approval and signature:

Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication
in any authoritative report or not ?

_./'—\“‘—‘/

3. Whether Their Lordships wish to see the fair copy

of the Order ?
4. Whether Order is to be circulated to the ,
Departmental authorities? Y )
CCE, Kanpur Appellant
(Rep. by Shri R.K. Verma, DR)
Vs
M/s Ganga Engineering Respondent

(Rep. by Shri Hemant Bajaj, Advocate)

Coram: Hon’ble Mr P.K. Das, Member(Judicial)
Date of Hearing: 6.10.08

C ima Order No. | & \=¢  /2008-SM(BR)

Per P K. Das:
After hearing both the sides and on perusal of the record, it is seen

that the Central Excise officers visited the respondents factory and detected

shortage of inputs. The Authorized Representative of the respondents




2
accepted the shortage and debited the duty. It is stated by the

Representative of the respondents that shortage is due to the fact that they
have to send Pig Iron, Ferro Silicon & C.I. Castings (Rejected) to job
workers factory as they do not have casting facility at their place. Since
these items are loaded by uneducated and unskilled labour, it is possible
some of these items are not weighed before sending to job workers. The
Adjudicating Authority confirmed the demand of duty of Rs.1,01,048/- and
appropriated the said amount as deposited by them. He also imposed penalty
of equal amount under Rule 25 of Central Excise Rules, 2002. The
Commissioner (Appeals) set aside the penalty. Hence the Revenue filed this
appeal.

2. On perusal of the record, I find that shortage was detected during
stock verification. The respondents deposited the duty upon detection of
shortage. There is no material available for clandestine removal of goods.
So, the penalty under Section 11AC of the Central Excise Act, 1944 is not
warranted. The Hon’ble Punjab & Haryana High Court in the case of CCE,
Ludhiana Vs Omkar Steel Tubes Pvt Ltd reported in 2008 (221) ELT 200
(P&H) held that penalty could be imposable as long as various elements
envisages by Section 11AC are satisfied including the presence of mens-era
and the appeal filed by the Revenue was dismissed..

3. In view of that, I do not find any reason to interfere with the order of
the Commissioner (Appeals). Accordingly, the appeal filed by the Revenue

is rejected.

(Order dictated and pronounced in the open Court).

(P.K Das)
MPS* Member(Judicial)




