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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Excise Appeal No. 509 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 147-CE/2006 dated
04/09/2006 issued on 14/11/06 passed by The Commissioner,
Central Excise & Service Tax, Lucknow. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

7. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

M/s New Fagir Mohd. Tobacconist Appellant
Versus

CCE, Lucknow Respondent

Appearance

Shri R.S. Sharma, Advocate — for the appellant.

Shri A.K. Rastogi, Authorized Representative (DR) — for the
Respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 07/11/2008.

p\ N Order No.\ S\%\!nQ,vgm[g@Dated: Y] —Nn-—0 Q

Per. Rakesh Kumar :-

The appellant are engaged in manufacture of chewing
tobacco. Ihf\ };:tow was visited by Central Excise Officers on
03/08/2005 and the stock taking of the finished goods was
conducted. According to the department, certain stock of Chewing
Tobacco — 469.900 kg. was found to be in excess of the stock
recorded in the daily stock register. The goods were seized for
non-accountal. Thereafter the Assistant Commissioner vide
Order-in-Original dated 05/04/06 ordered - confiscation of the
seized tobacco valued at Rs. 54,501/- (Rupees Fifty Four
Thousand Five Hundred and One only) under Rule 25 (1) (b) of
the Central Excise Rules with option to be redeemed on payment
of redemption fine of Rs. 15,000/- (Rupees Fifteen Thousand
only) and duty and beside this also imposed penalty of Rs.
36,700/- (Rupees Thirty Six Thousand Seven Hundred only)

almost equal to the amount of duty involved on the goods. The

Commissioner (Appeals) vide the impugned order dated 04/09/06

dismissed their appeal.




>

2. Heard both the sides. The learned counsel for the appellant
pleaded that more than half of the goods seized were in unpacked
condition — Were yet to be packed. He also pleaded that the goods
seized represented a day’s production ;Nhich would have been
entered at the end of the day while the Central Excise officers
visited the unit in the afternoon when the packing of the goods
etc. were still in progress. He pleaded since the goods had not
been removed,there was no justification for the officers 10 seele”

the same by invoking Rule 74 and thereafter confiscate of the

goods. He cited the Tribunal judgment in case of Commissioner
of Central Excise, Mumbai — 111 vs. Shree Rubber Plast Co.
(P) Ltd. reported in 2007 (220) E.L.T. 279 (Tri. - Mumbai),
wherein the Tribunal held that no penalty is imposable and goods
cannot be confiscated when the same are in semi-finished
condition and for this reason they ha(;::l?e\;n entered in the RG-1
register and in this case, the Tribunal has taken into consideration
the Larger Bench’s judgment in case of CCE, Vapi vs. Modison
Ltd. reported in 2006 (203) E.L.T. 521 ( Tri. - L.B.). He also
cited the Hon’ble Punjab & Haryana High Cour‘e\sjudgment in the
case of CCE, Jalandhar Vvs. Indo German Fabs. reported in

2007 (209) E.L.T. 184 (P & H), wherein the Hon’ble High Court

upheld the Tribunal’s order holding that confiscation and penalty




ehord A

for non-accountal of excisable goods was oxcisable—only when
mens rea on the part of the gooeds was proved.

3.  The learned departmental representative pleaded that this is
the case of non-accountal of the excisable goods in the statutory
records which the appellant were required to main and that from
the findings of the Commissioner (Appeals) in para ‘6’ of the
impugned order, it is clear that the appellant were not maintaining
the account of production and clearance on day-to-day basis. He
relied upon the Larger Bench’s judgment in the case of CCE,
Vapi vs. Modison Ltd. (Supra), wherein it was held for imposition
of penalty under Clause 2, b & ¢ of sub-rule 1 of Rule 173Q
which is para-meteria with Rule 25 (1) of Central Excise Rules,

2002 mens rea is not required to be proved.

4. 1 have carefully considered the submissions from both the
sides. From para 6 of the Commissioner (Appeals) order it is
found that the appellants were maintaining the account of
production and clearance of the goods in RG-12 format prescribed
under Rule 94 of the old Central Excise Rules, 1944 and from the
findings of the Commissioner in the impugned order, it is clear
. : o Cvy
that this account was not being maintained s day-to-day basis.

Since, this is the only account of Chewing Tobacco which was

being maintained by the appellant and since it was not being




maintained in a proper manner, the provisions of Rule 10 of the
Central Excise Rules, 2002, which require a manufacturer to
maintain stock account of the excisable goods manufactured by
him)has been contravened and thereby attracting the provisions of
Clause b of sub-rule 1 of Rule 25 of Central Excise Rules. I,
therefore, uphold the Commissioner (Appeals))order with regard
to confiscation and imposition of penalty. However, looking to the
circumstances of the case and the fact that some of the goods,
which were placed under seizure, were yet to be packed in
cartons, the penalty is reduced to Rs. 10,000/- (Rupees Ten
Thousand only) and redemption fine is reduced to Rs. S,QOO/-.
(Rupees Five Thousand only). The Commissioner (Appeals)

stands modified, as above.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)

PK
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\ ’
‘ IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Excise Rectification of Mistake Application No. 11 of 2009 in
Appeal No. 509 of 2007 (SM)

M/s New Fagqir Mohd. Tobacconist Appellant
Versus

CCE, Lucknow Respondent

Appearance

Shri R.S. Sharma, Advocate — for the appellant.

Shri S.K. Verma, Authorized Representative (DR) — for the
respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 29/05/2009.

R~
M\{Lc - Order No. \{™] /b 7 "SMCDated: CQCZ’ g u}’

Per. Rakesh Kumar :-

This is a ROM application filed by the Revenue for
rectification of mistake apparent from the record, in para one of
the final order No. 1518/08- SM (BR) dated 07/11/08. The first
para of the order, with regard to the order-in-original dated

05/04/06 passed by the Commissioner, mentions that -“the



Assistant Commissioner has ordered confiscation of the seized
tobacco valued at Rs. 54,501/- (Rupees Fifty Four Thousand Five
Hundred and One) under Rule 25 (1) (b) with option to be
redeemed on payment of redemption fine of Rs. 15,000/-.” Both
the sides have pointed out that the redemption fine imposed by
Assistant Commissioner was Rs. 50,000/- (Rupees Fifty
Thousand) not Rs. 15,000/- (Rupees Fifteen Thousand), which is
clear from the last para of the order-in-original dated 05/04/06. I
am, therefore, satisfied that this is a mistake apparent from the
records. Accordingly, 1 order that the words “Rs. 15,000/-
(Rupees Fifteen Thousand)” in the 12" line of the first para of the
final order may be read as “Rs. 50,000/- (Rupees Fifty

Thousand)”. The order stands modified, as above.

(Dictated and pronounced in open court)

r\\/\
(Rakesh Kumar)

Member (Technical)
PK




