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CUSTOMS, EXCISE & SERVICE TAX

APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.III

E/Appeal No. 3798-3800/2006 -SM

(Arising out of order in appeal No. 473-475(HKS)CE/JPR-1I/2006 dated
30.8.2006 passed by the Commissioner (Appeals-II), Central Excise &
Customs, Jaipur)

For approval and signature:

Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 of the if\f ‘
CESTAT (Procedure) Rules, 1982 for publication |
in any authoritative report or not ? ;'

3. Whether Their Lordships wish to see the fair copy /
of the Order ? //

4. Whether Order is to be circulated to the 'v\O
Departmental authorities? \/

M/s. Shree Rajasthan Syntex Ltd. Appellants
Reptd. By Shri Ravi Raghavan, Advocate

Vs
CCE, Jaipur-1I Respondent

Rep. by Shri A.K. Rastogi, D.R.

Coram: Hon’ble Mr P.K. Das, Member(Judicial)

Date of Hearing: .14.11.08

Fka[ Order No. | gq 0-1S Q%OOS'SM(BR)




Per P.K. Das:

Common issue involved in these appeals and, therefore, all are
. being taken up for disposal.
2. After hearing both sides and on perusal of the records it is seen that
the appellants are engaged in the manufacture of man-made yarn
classifiable under Chapter 55 of the Schedule to the Central Excise Tariff
Act, 1955. There was a demand of duty in respect of freight, insurance
and forwarding charges which are to be included in the assessable value.
The adjudicating authority confirmed the demand of duty, which was
deposited by the appellants. The Commissioner (Appeals) set aside the
Adjudication Order. So, the appellant filed refund claim in respect of
X ) Al vy
amount deposited in PLA. Further, the , amountg party debited from
CENVAT accoun’:;t)}iey availed suo moto credit in CENVAT credit. A
proceeding was initiated against availment of suo moto credit in
CENVAT account. Adjudicating authority disallowed suo moto credit
and confirmed duty and imposed penalty, which was upheld by the
Commissioner (Appeals). Hence, the appellant filed this appeal.
3. The learned Advocate on behalf of the appellant submits that the
Asst. Commissioner of Central Excise vide order dated 13.12.2004

granted refund and held that the claim is not hit by unjust enrichment.

So, the suo moto credit taken by the appellant is also not hit by unjust

enrichment.




4. Learned D.R. relied upon the decision of the Larger Bench of the
Tribunal in the case of M/s. BDH Industries Ltd. vs. CCE (Appeals),
_ Mumbai-I, reported in 2008-TIOL-1211-CESTAT-MUM-LB.  The

relevant portion of the said decision is reproduced below:-

“ennn We also note that the law relating to refund has been fully
analyzed by the Apex Court in the case of Mafatlal Industries (cited
supra) which makes it very clear that all types of refund claim be there of
excess duty paid or otherwise are to be filed under section 11B and have
to pass the proof of not passing on the incidence of duty to others. The
recent decisions of Hon’ble Supreme Court in the case of Sahakari
Khand Udyog and Others clearly laid down that all refunds have to pass
through doctrine of unjust enrichment, even if it is not so expressly
provided for in the statute. From these decisions it clearly emerges that
all types of refund have to be filed under section 11B of the Central
Excise Act and no suo motu refund can be taken unless and until the
department is satisfied that the incidence of duty has not been passed on.
13. In view of the above, we answer the reference made to us by
holding that all types of refund have to be filed under Central Excise Act
and Rules made thereunder and no suo moto credit of the duty paid in
excess may be taken by the assessee. The matter is now sent back to the
referral bench for passing appropriate orders on the appeal before it.”

5. The Larger Bench of the Tribunal in the case of BDH Industries
Ltd. (supra) held that no suo-motu of the duty paid in excess may be
taken by the assessee would be allowed unless and until the department is
satisfied that the incidence of duty has not been passed on. In the present
case, it is seen that part of the amount deposited by the appellants in their
PLA account was refunded by the Assistant Commissioner vide Order
dated 13.12.2004 with the observation that it is not hit by Principle of
Unjust Enrichment. Therefore, the matter is required to examine by the

adjudicating authority in respect of admissibility of suo-motu credit in

view of the Larger Bench decision. Accordingly, the impugned orders




are set aside and the matters are remanded back to the adjudicating
aﬁthority to decide afresh after considering the decision of the Larger
] Bénch of the Tribunal in the case BDH Industries (supra) as well as
order-in-original dated 13.12.2004 passed by the Asst. Commissioner of
Central Excise. All the appeals are allowed by way of remand.

(Operative part pronounced in the open Court).

(P.K. DAS)
Member(Judicial)
Dated 18" November, 2008
RK



