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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Excise Appeal No. 783 of 07 with C.O. No. 162 of 07 (SM)

[Arising out of the Order-in-Appeal No. 02/RPR-11/2007
dated 11/01/2007 passed by The Commissioner (Appeals-I),
Customs & Central Excise, Raipur. ]

For Approval and signature :

Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3.  Whether their Lordships wish to see the fair
copy of the order?

4.  Whether order is to be circulated to the
Department Authorities?

CCE, Raipur Appellant
Versus

M/s Vishnu Chemicals P. Ltd. Respondent

Appearance

Shri S. Gautam, Authorized Representative (DR) — for the
appellant.

None — for the respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




DATE OF HEARING : 10/12/2008.

. C\’m{\ Order No.| (0\11!0 q-<m(@PR) Dated ot {20 Y

Per. Rakesh Kumar :-

The Respondent engaged in manufacture of excisable
goods falling under Chapter 28 & 29 of the Central Excise
Tariff, in their factory received soda ash from their
manufacturing unit situated at Hyderabad and availed Cenvat
credit amounting to Rs. 7,32,354/-. The Revenue seeks to
deny this credit invoking the provisions of Rule 57AE of the
erstwhile Central Excise Rules, 1944 and Rule 7 (4) of the
erstwhile Cenvat Credit Rules 2001/2002 on the ground that
the soda ash received by the Appellant in their unit at Bhillai
from their Hyderabad unit has not been purchased. Additional
Commissioner vide order-in-original dated 06/10/06
confirmed the Cenvat credit demand of Rs. 7,32,354/-
alongwith interest and beside this imposed penalty of equal
amount under Section 11AC. The Respondent filed an appeal

before the Commissioner (Appeal) against this order and

Commissioner (Appeal) vide the impugned order dated




11/01/07 set aside the Additional Commissioner’s order,
against which the Revenue has come in appeal before this

Tribunal.

2. None appeared for the Respondent. The matter,
therefore, is being decided after hearing the Departmental
Representative. The learned Departmental Representative
pleaded that from a reading of Rule 57 AE (3) of Central
Excise Rules, 1944 upto June 2001 and thereafter Rule 7 (4)
of the Cenvat Credit Rules, 2001/2002, it is clear that Cenvat
credit is available only in respect of those duty paid inputs
which have been acquired by a manufacturer by purchase and
it is not available if the inputs have been received on stock

transfer basis.

3. 1 have carefully considered the submissions of the
learned Departmental Representative and have also perused
the records. The Respondent has a plant in Bhillai for
manufacture of chemicals falling under Chapter 28 and 29
and they received soda ash from their plant at Hyderabad. The

Revenue seeks to deny Cenvat credit on the ground that the

inputs received as soda ash have not been purchased and,




therefore, in terms of Rule 57 AE (3) Cenvat credit will not be
available. I do not agree with this contention of the learned
Departmental ~Representative. The relevant provision
governing the Cenvat credit during the period of dispute was
Rule 57 AB of Central Excise Rule, 1944 and corresponding
provision in the Cenvat credit Rules, 2001/2002, according to
which a manufacturer or producer of final product shall be
allowed to take credit of the duty of excise specified in 1%
Schedule to Central Excise Tariff Act, duty of excise
specified in second schedule to the Central Excise Tariff Act.
Additional duty of excise leviable Section 3 of Additional
Duties of Excise [Textile and Textile Articles] Act,
Additional Excise duty, leviable under Additional Duties of
Excise (Goods of Special Importance) Act, 1957 and
additional custom duty leviable under Section 3 of the
Customs Act, 1975, paid on any inputs or capital goods
received in the factory. There is nothing in this Rule which
says that the inputs have to be received by the way of
purchase. Rule 57 AE (3), which has been invoked by the

Revenue mentions that the manufacturer of final product has

to maintain proper records for receipt, disposal, consumption




and inventory of the inputs and capital goods in which the
relevant information regarding the value, duty paid, the
person from whom the inputs or capital goods has been
purchased has been recorded and the burden of proof
regarding the admissibility of Cenvat credit shall lie on the
manufacturer taking such credit. This provision is with regard
to the maintenance of the records of receipt, disposal and
consumption of the inputs and capital goods purchased, in
respect of which Cenvat credit has been taken from the use of
the word — “purchase”, in this Rule, it cannot be concluded
that the inputs or capital goods have to be acquired by a
manufacture only by purchase, for taking the Cenvat credit.
There is no such condition in Rule 57 AB of Central Excise
Rules, 1944 and corresponding provisions of Cenvat Credit
Rules 2001/2002. Therefore I do not find any infirmity in the

impugned order. The Revenue’s appeal is dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)




