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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. 1V
Excise Appeal No. 1293 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 438 (GRM) CE/JPR-I/
2007 dated 27/02/2007 passed by The Commissioner (Appeals-I),
Central Excise, Jaipur. ]

For Approval and signature :
Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

7. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

CCE, Jaipur —1 Appellant
Versus

M/s Medicamen Biotech Ltd. Respondent

Appearance

Shri RK. Verma, Authorized Representative (DR) — for the
appellant.

Shri R.K. Phillips, Advocate — for the respondent.

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)




¢ DATE OF HEARING : 17/12/2008.

Ch\e‘}\ Order No. | 62%}\ o3-SR pyoied  \ 7120 9

Per. Rakesh Kumar :-

The issue involved in this appeal of the Revenue is as to
whether the Respondents, who manufacture pharmaceutical
products and used duty paid laminated plastic films for packing
the same, are eligible for Cenvat credit of duty on the laminated
plastic films, paid by the manufacturers of laminated plastic films.
The Revenue is of the view that since as per the judgment of
Hon’ble Surpeme Court in case of Metlex (I) Pvt. Ltd. vs. CCE,
New Delhi reported in 2004 (165) E.L.T. — 129 (S.C.), the
lamination of plastic films does not amount to manufacture, any
amount paid as Central Excise Duty on this activity cannot be
treated as duty and, hence, the Respondent using such laminated
films for use in the manufacture of their final product, would not

be eligible for its Cenvat credit.

2. Heard both the sides.

2.1 The learned Departmental Representative pleaded that when

the process of making laminated plastic films does not amount to

manufacture, any amount paid by the manufacturer of laminated




plastic films towards Central Excise Duty, cannot be considered
as Central Excise Duty and, hence, its Cenvat credit would not be
available to the Respondent as Cenvat credit can be taken only of
the amount which is Central Excise Duty and not of the amount

which is not Central Excise Duty.

22 Shri RK. Phillips, Advocate, the learned Counsel for the
Respondent pleaded that so long as the payment of duty on the
inputs and the receipt of the inputs by the manufacturer is not
questioned, the Cenvat credit cannot be denied and that Cenvat
credit cannot be denied by reopening the assessment of duty on
the inputs, at the receiver’s end. In this regard, he relied upon the
Tribunal’s judgment in the cases of CCE, Hyderabad vs. Tube
Investments of India Ltd. reported in 2004 (176) E.L.T. 363
(Tri. — Bang.) and Eveready Industries (I) Ltd. vs. CCE,
Allahabad reported in 1998 (103) E.L.T. 672 (Tribunal),
wherein it was held that once duty paid inputs have been received
by manufacturer, Modvat credit cannot be denied on the ground
that such inputs were not liable for duty and if any action for
wrong payment of duty on the inputs required to be taken, it

should be taken at the place where the duty was paid.

3. I have carefully considered the submissions from both the

sides. The Respondent manufacture medicines and received




o plastic laminates for use in the packing of the same. The Revenue
seeks to deny the Cenvat credit on the ground thata wmw.%ia
plastic laminates by laminating the plastic films, as per the
judgment of Hon’ble Supreme Court in the case of Metlex (I) Pvt.
Ltd. (Supra), does not amount to manufacture and, therefore, what
the manufacturers of the plastic laminate have paid is not Central
Excise Duty. I find that the issue involved in this case is squarely
covered by the judgments of this Tribunal in the cases of CCE,
Hyderabad vs. Tube Investments of India Ltd. (Supra) and
Eveready Industries (I) Ltd. vs. CCE, Allahabad (Supra), wherein
it was held once duty paid, goods are received, Modvat credit
cannot be denied on the ground that such inputs were not liable
for duty. Moreover, Cenvat credit can be denied only when the
duty paid has been refunded to the manufacturer and in this case,
there is no such plea of the Revenue. In view of this, the

Revenue’s appeal is dismissed.

(Dictated and pronounced in open court.)

(Rakesh Kumar)
Member (Technical)




