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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, NEW DELHI

COURT NO. IV
Service Tax Appeal No. 571 of 2007-SM

(Arising out of Order-in-Appeal No. 128-129 (GRM)/CE/JPR-1/2007
dated 29.6.2007 passed by the Commissioner (Appeals), Central Excise
& Customs, Jaipur)

For approval and signature

HON'BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)

1. [ Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report or
not?

3. | Whether their Lordships wish to see the fair copy of the order?

4. | Whether order is to be circulated to the Departmental authorities. N
M/s Pragjyoti Syntex Ltd. Appellant

Vs.
CCE, Alwar Respondent
Appearance:

- For appellant

Shri Sansar Chand, DR - For respondent
CORAM:

HON'BLE MR. RAKESH KUMAR, MEMBER (TECHNICAL)
Date of Hearing: 11.12.2008
(: 1\ ) Order No\(:'lcl’[ 6.9=8(BR)......... dated 1+.]2:0%

Per Rakesh Kumar :

The appellants are a spinning unit and manufacture
of spun acrylic yarn. They have taken a Central Excise

Registration. Service Tax on services provided by goods

transport agency was introduced with effect from
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1.1.2005 and as per the provisions of Rule 2 (1)(d)(v) of
Service Tax Rules, 1994 read with notification No.
36/2004-ST dated 31.12.2004 in case of service of goods
transport agency service received by a manufacturer, the
tax liability is on the manufacturer. The appellants were
receiving goods transport service but they did not pay the
Service Tax for the period from January 2005 to
November 2005 which was paid only on 8.12.2005. The
Service Tax for the period December 2005 to Feb. 2006,
was paid on 31.3.2006. The department subsequently
issued a show-cause notice for imposition of penalty on
the appellant under Section 76 of the Finance Act 1994 for
delay in payment of Service Tax by the due date. The
Assistant Commissioner vide order-in-original dated
28.2.07 holding that the appellants have failed to deposit
the Service Tax by its due dates and thereby contravened
the provisions of Rule 6 of Service Tax Rules 1994
imposed penalty of Rs. 100 per day under Section 76 ibid.
for the period of delay. The appellant filed appeal and the

Commissioner (Appeals) dismissed the appeal.

2. Heard both sides. The appellant Shri R.K. Goenka,

Managing Director of the appellant company when
/
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appeared in person)pleaded that delay in payment of
Service Tax was due to their ignorance as the Service Tax
on GTA service had been reduced with effect from 1.1.05
and they were not aware that in case of this service, the
tax liability is on the manufacturer availing the service and
that as soon as they came to know that they are liable to
pay Service Tax on the GTA service received by them,
they took Service Tax registration and paid the Service
Tax for the period up to November 2005 on 8.12.2005
along with interest and subsequently the tax for the
period up to February 2006 on 315t March, 2006 along
with interest. He pleaded that their unit is a sick unit and
in spite of this they have paid the Service Tax and reason
for delay its initial payment of Service Tax was their
ignorance of the law. He, therefore, pleaded that this is
fit case for invoking Section 80 of the Finance Act for
waiving the penalty.

3. Ld. DR reiterating the Commissioner (Appeals)
finding in the impugned order pleaded that since there is a
delay not on one but on several occasions in payment of

Service Tax, the penalty under Section 76 has been rightly

imposed.
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4. 1 have carefully considered the submissions from
both sides and have perused the record. The Service Tax
on GTA was reduced from 1.1.05 and as per the
provisions of the notification issued in this regard in case
of GTA service received by a manufacturer, the tax
liability was on the manufacturer not on the Goods
Transport Agency. It is also seen that the appellant paid
the Service Tax on their own and it is not that the
department first pointed out the non-payment and then
they paid the Service Tax. From the conduct of the
appellant, I am of the view that their plea that delay in
payment of Service Tax was on account of their ignorance
of the law, is acceptable. 1, therefore, of the view that in
this case Section ,80 of Finance Act should have been
invoked for waiving the penalty. Ordered accordingly.
The impugned order )therefore/is set aside and the appeal
is allowed with consequential relief.
(Dictated & pronounced in open Court)

(RAKESH KUMAR)
TECHNICAL MEMBER

RM
15.12.08




