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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I
Excise Appeal No. 359 0f2007-SM & C.O. No.69 of 2007-SM

[Arising out of Order-in-Appeal No. 218-CE/MRT-11/2006 dated 30.11.2006
passed by the Commissioner (Appeals) Customs & Central Excise, Meerut-11]

Date of Hearing/Decision : 26.12.2008

For approval and signature:

Hon'ble Ms. Jyoti Balasundaram, Vice President

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. )(UD

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report ?@
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? S oon

4 | Whether Order is to be circulated to the Departmental authorities? %/U‘

CCE, Meerut-11 Appellant
Vs.

M/s Venus Sugar Limited Respondent

Appearance:

Mr. S.K. Bhaskar, DR for the appellant
Mr. S.K. Ghadok, Advocate for the respondent

CORAM:  Ms. Jyoti Balasundaram, Vice President

m
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Per Jyoti Balasundaram:

In this case show cause notice dated 23.10.1997 was issued to the

respondent sugar mill proposing recovery of duty on 12719.50 qtls. of molasses

found short and alleged to have been cleared without payment of duty; the




o adjudicating authority, vide Order-in-original dated 20.9.2005 upheld the charge
of clearance of 11599.60 qtls. of molasses without payment of duty and confirmed
demand on the above mentioned quantity, confiscated sugar seized, with an option
to redeem on payment of fine and imposed penalty of Rs. 5 lakhs; the assessee
came up in appeal before the Commissioner (Appeals) who vide his Order-in-
appeal No. 3/2006 dated 19.01.2006 upheld the order of the Additional
Commissioner; the assessee filed appeal No. E/1502 of 2006 before the Tribunal,
which vide its final order No.212/08-SM(Br.) dated 02.01.2008, remitted the case
for fresh decision to the adjudicating authority. It is stated that the case is still

pending after the above remand order.

2. The Commissioner preferred an appeal before the Commissioner (Appeals)
on the ground that the entire quantity alleged to have been found short should have
been confirmed by the adjudicating authority. The Commissioner (Appeals)
dismissed the appeal of the Revenue as not maintainable for the reason that the
Order-in-appeal dated 19.01.2006 had already been passed against the Order-in-
original No. 24/ADDL.COMM/M-I1/2005 dated 20.9.2005 of the Additional
Commissioner and therefore, the Order-in-original merges with the said Order-in-

appeal. Hence this appeal by the Revenue.

3. On hearing both sides and noting the decision of the Hon’ble Supreme
Court in the case of Mauria Udyog Limited vs. CCE, Delhi-II reported in 2002
(146) ELT 37 (SC) holding that principle of merger has no applicability to a case
where the Revenue agitates extension of part relief to an assessee, which cannot
result in dismissal of assessee’s appeal by application of principle of merger, I
agree with the learned DR that the Commissioner (Appeals) should have decided
the issue on merits and should not have dismissed the Revenue’s appeal on the

ground of non-maintainability. In these circumstances, I set aside the impugned

order and remand the case for fresh decision to the adjudicating authority for fresh




® hearing alongwith the assessee’s appeal which has already been remanded by the
Tribunal by final order No. 212/08-SM(Br.) dated 02.01.2008. Fresh decision has
to be passed after extending reasonable opportunity to the assessees of being heard

in their defence. The appeal is thus allowed by way of remand.

4. The Cross-objection is in the form of comments on the Revenue’s appeal
and is hence dismissed.

[Dictated and pronounced in the open Court]

[Jyoti Balasundaram]
Vice President




