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CUSTOMS. EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, WEST BLOCK No.2, RK.PURAM, NEW DELHI - 110066

SINGLE MEMBER APPEAL BRANCH
‘Appeal No.  E/650 /2007, 678 /2007 — SM [BR] Date 06/01/2009

Assistant Registrar
C.ES.T.A.T, New Delhi

To:
C.C.EE. LUCKNOW

7-A, ASHOK MARG, LUCKNOW

C.C.E. LUCKNOW Appellant
Vs

M/S RUPAPUR SUGAR COMPLEX (NOW DS L. Respondent

SUGAR)

I am directed to transmit herewith a certified copy of Final order No. 1668 -1669 /2008- SMIBR] dated 29.12.2008

passed by the Tribunal under Section 35-C(1)of Central Excises Act, 1944
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I

Excise Appeal Nos. 650 & 678 of 2007-SM
[Arising out of Order-in-Appeal No. 172-CE/LKO/06 dated 21.12.2006 passed
by the Commissioner (Appeals) Central Excise & Service Tax, Lucknow]

Date of Hearing/Decision : 26.12.200_2}

For approval and signature:

Hon'ble Ms. Jyoti Balasundaram, Vice President

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Precedure) Rules, 1982. /\/0

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report V\/,O
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? g@%

4 | Whether Order is to be circulated to the Departmental authorities? W

CCE, Lucknow Appellant
[Rep. by Mr. S.K. Bhaskar, DR for the appellant]

Vs.
M/s Rupapur Sugar Complex (now DSCL Sugar) Respondent
[Rep. by Mr. Kapil Vaish, Advocate for the respondent]

And

M/s Rupapur Sugar Complex (now DSCL Sugar) Appellant
[Rep. by Mr. Kapil Vaish, Advocate for the appellant]

Vs.
CCE, Lucknow Respondent

[Rep. by Mr. S.K. Bhaskar, DR for the appellant]




CORAM:  Ms. Jyoti Balasundaram, Vice President

Civag\ Qrder Nel( 69— \(«,Gq{og» sw(BR)

Per Jyoti Balasundaram:

In this case credit of Rs. 14,667/- was disallowed as representing cenvat
credit wrongly availed on welding electrodes used in repair and maintenance. The
period of dispute is February 2004 to June 2004. Penalty of Rs. 11,000/- imposed
on the assessee was set aside by the Commissioner (Appeals) who however upheld
the denial of credit. The Revenue is in appeal against setting aside of the penalty

and the assessee has filed appeal against the denial of credit on welding electrodes.

2. I have heard both sides in both the appeals. I find that the issue of
eligibility to take credit on welding electrodes used in repair and maintenance
stands settled in favour of the assessee by the decision of the Rajasthan High Court
in the case of Hindustan Zinc Limited vs. Union of India reported in 2008 (228)
ELT 517 (Raj.). Following the ratio of the above judgement which has been
subsequently followed by the Tribunal, I set aside the denial of credit, and allow
the assessee’s appeal. For the same reason the imposition of penalty is not
justified and I, therefore, reject the Revenue’s appeal.

[Dictated and pronounced in the open Court]

[Jyoti Balasundaram]
Vice President




