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passed by the Tribunal under Section 129, (B) of the Customs Act,1962 & Financial Act 1994 relating to Service Tax
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I
Service Tax Appeal No. 382 0of2008-SM

[Arising out of Order-in-Appeal No. 07/RPR-11/2008 dated 07.03.2008 passed by
the Commissioner (Appeals) Customs & Central Excise, Raipur]

Date of Hearing/Decision : 26.12.2008

For approval and signature:

Hon'ble Ms. Jyoti Balasundaram, Vice President

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. /

=

2 | Whether it should be released under Rule 27 of the CESTAT
(Procedure) Rules, 1982 for publication in any authoritative report
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order?

4 | Whether Order is to be circulated to the Departmental authorities?

HiE

CCE, Raipur Appellant
Vs.

M/s Vishal Agencies Respondent

Appearance:

Mr. A K. Rastogi, DR for the appellant
Mr. S.C. Kamra, Advocate for the respondent

CORAM:  Ms. Jyoti Balasundaram, Vice President

pl\"hM Order No: \(e,‘_’ C}/ 02" sm (B R

Per Jyoti Balasundaram:

In this case, the Deputy Commissioner of Central Excise confirmed service

tax of Rs. 45,468/~ and education cess of Rs. 909/-, and also imposed penalty of

Rs. 100/- per day under Section 76 for non payment of service tax and penalty of




o Rs.1,000/- under Section 77, but did not impose any penalty under Section 78 of
the Finance Act on the ground that he was satisfied that the noticee had not
resorted to fraud, collusion, willful mis-statement, suppression of facts or
contravention of rules with intent to evade payment of service tax as there was no
malafide on their part. The assessee challenged the demand before the
Commissioner (Appeals) and against setting aside the penalty under Sections 76
and 77 of the Act. The lower appellate authority set aside the service tax demand
on the ground of limitation; hence this appeal by the Revenue against the setting
aside of the demand of service tax as well as penalty under Section 76 of the
Finance Actfagainst non-imposition of penalty)

2. I have heard both sides. Once the penalty proposed to be imposed under
the provision of Section 78 was set aside and the ingredients of the section had not
been made out, the question of confirming the demand for the extended period of
limitation does not arise. The Revenue has not challenged the finding of the
Deputy Commissioner with regard to fraud, collusion etc. which was committed
by the assessee with intent to evade payment of service tax.A In these
circumstances, there is no erroneous finding in the order of the lower authority
holding that the extended period of limitation is not attracted against the assessee.

Therefore, I uphold the impugned order and reject the appeal.

[Dictated and pronounced in the open Court]

[Jyoti Balasundaram]
Vice President




