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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, NEW DELHI
COURT NO.II
E/Appeal N0.2320/2006-SM

(Arising out of order in appeal No.199/HKS/CE/JPR.II/06 dated 12.4.06
passed by the Commissioner of Central Excise (Appeals), Jaipur)

For approval and signature:

Hon’ble Mr.P.K. Das, Member(Judicial))

1. Whether Press reporters may be allowed to see the
order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

9. Whether it should be released under Rule 27 of the \‘\-\‘.
CESTAT (Procedure) Rules, 1982 for publication

in any authoritative report or not ?

3. Whether Their Lordships wish to see the fair copy
of the Order ?

4. Whether Order is to be circulated to the
Departmental authorities?

M/s Shiva Steels Appellant
(Rep. by Shri O.P. Agarwal, C.A.)
Vs
CCE, Jaipur Respondent

(Rep. by Shri S.L.. Meena, DR)

Coram: Hon’ble Mr P.K. Das, Member(Judicial)
Date of Hearing: 27.2.2008
i d\  OrderNo. ) Ly J /2008-SM(BR)
Per P.K. Das:
The relevant facts of the case in brief are that the appellants are
engaged in the manufacture of dutiable final products i.e. Stainless Steel,

Cold-rolled Patta under sub heading 7219.90 and exempted goods i.e.
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Stainless Steel scrap under sub heading 7204 and availed Cenvat

credit on the inputs mainly'SS Flats and other inputs used in the manufacture
of dutiable and exempted products. Show cause notice was issued for
reversal of amount under Rule 6 of the Central Excise Rules, 2002 as the
duty paid inputs were used in the manufacture of exempted goods namely
SS scrap. It has alsobeen proposed recovery of the amount collected from
their customers in the guise of Central Excise duty in terms of Section 11-D
of the Central Excise Act, 1944, The Adjudicating Authority confirmed the
demand of duty on both score and imposed penalty. The Commissioner
(Appeals) set aside the recovery of amount under Rule 6(3) of Central
Excise Rules, 2002. The Commissioner (Appeals) upheld the confirmation
of demand of Rs.1,60,833/- under Section 11-D of Central Excsie Act, 1944
and reduced penalty to Rs.1,00,000/-.

2. The learned Advocate on behalf of the appellants placed a copy of the
invoice showing the goods were cleared on payment of 8% of the amount of
value. He submits that the appellants paid the duty on fortnightly/monthly
basis and debited the duty from Cenvat account and therefore, Section 11D
cannot be attracted. He relied upon the decision of the Tribunal in the case
of Inductotherm (India) Pvt Ltd Vs CCE Ahmedabad reported in 2007 (216)
ELT 40.

3.. The learned DR reiterates the findings of the Commissioner
(Appeals). He submits that the SS scrap is chargeable to nil duty and the
appellant realised the duty from the customers and therefore, Section 11-D is
applicable. He also submits that Section 11-D payment is liable to be made

through PLA and not from the Cenvat account.
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4.  After hearing both the sides and on perusal of record, I find that
the appellants cleared SS'scrap on payment of duty at the rate of 8% as
evident from the invoice. It is seen that the duty was discharged as
fortnightly/monthly basis from PLA/Cenvat account. The Tribunal in the
case of Inductotherm (India) Pvt Ltd (Supra) held that when the assessee
proved the fact that during the relevant period, they deposited the amount by
making debit entry in the Cenvat account and discharged the duty liability,
demand under Section 11-D of the Act is not sustainable. The relevant
portion of the said decision is reproduced below:-

“On the plain reading of the above reproduced section, it can be seen
that this section can be brought into play to demand the duty only when the
assessee has collected excess amount in the guise of excise duty from his
purchasers and has not deposited the same with the Government of India. In
the present case, the issue is not so. It is on record and undisputed that the
amount of duty is indicated on the invoices, during the relevant period, has
been deposited by the appellant by making a debit entry in the Cenvat credit
account. It is settled law that debits made in Cenvat credit account is
discharge of the duty liability by the assessee. Since the provisions of
Section 11-D are not at all applicable in the present case, we find that the
impugned ovder is liable to be set aside and we do so.”

ey
5. In view of the above decision of the Tribunal, I find in the present

AN
case, the appellants cleared the SS scrap on payment of duty as is evident
from the invoice and debited /lduty from PLA/Cenvat account. Therefore, the
submission of the learned DR is without any substance. I find that the

present case squarely is covered by the above case of Inductotherm (India)

Pvt Ltd (Supra). Accordingly, the impugned order in so far as recovery of
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the amount under Section 11-D of the Central Excise Act, 1944 and penalty

are set aside. The appeal is allowed.

g {Order dictated and pronounced in the open Court).

(P.K. Das)
MPS* Member{Judicial)




