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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

COURT -111

SERVICE TAX APPEAL NO. 191 OF 2007

[Arising out of Order-in-Appeal No. 02-ST/RPR-1I/2007 dated
24.01.2007 passed by the Commissioner (Appeals), Customs & Central
Excise, Raipur]

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT

1. | Whether Press Reporters may be allowed to see the \
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the M
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of

the order?

4. | Whether order is to be circulated to the Departmental 7 vy
authorities?

CCE, Raipur Appellant
Vs.

M/s. Chattisgarh Iron & Steel Pvt. Ltd., Respondent

Appearance:

Shri Vijay Kumar, Departmental Representative, for the Revenue,
Shri L.P. Asthana, Advocate, for the respondent

Coram:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)




Date of Hearing: 1* January, 2009

FINAL ORDER NO. >/ Z 9 (/ o9 dated

Per P.K. Das:

Revenue filed this appeal against the order-in-appeal No. 02-
ST/RPR-11/2007 dated 24.9.2007 passed by the Commissioner (Appeals),
Customs & Central Excise, Raipur-II.

2. After hearing both the sides and on perusal of the record)we find
that the respondent was undertaking activity of fabrication of railway
structures & ladders for towers, on the material supplied by M/s. Unique
Structures & Towers Ltd., Raipur. Service Tax was demanded under the
category of Business Auxiliary Service. The Adjudicating Authority
confirmed the demand of tax and imposed penalty. The Commissioner
(Appeals) set aside the adjudication order.

3. On perusal of the order of the Commissioner (Appeals), we find
that the Commissioner (Appeals) passed the order on the basis of
verification report received from the lower authority confirming that the
activity undertaken by the respondent amounts to manufacture and the
supplier of raw material has paid the duty on final product. The activity
is covered under notification No. 214/86-CE dated 25.3.86, declared as
job work. The relevant portion of the order of the Commissioner
(Appeals) is reproduced below:-

“I have gone through the grounds of appeal, submissions made by
the appellants at the time of hearing, the verification report submitted by

the Deputy Commissioner, Central Excise, Bhilai and all other evidence
on record. The appellants have carried out fabrication of railway




3
-

structures and ladder for tower for which raw materials were provided to
them by M/s. Unique Structures & Tower Ltd., Raipur. The principal has
cleared the final products on payment of central excise duty. For such
activity the procedure prescribed under notification No. 214/86-CE, dated
25.03.86 was observed. Such activity amounts to manufacture of
excisable goods. The ‘Business Auxiliary Service’, as defined under

- section 65(19) of the Finance Act, 1994, specifically excludes the activity

that amount to manufacture within the meaning of clause (f) of section 2
of the Central Excise Act, 1944, from the ambit of the service tax and
thus the activity carried out by the appellants does not attract any service
tax. The order of the lower authority is, thus, not sustainable on legal
provisions and is, therefore, liable to be set aside.”

There is no dispute of the verification report relied upon by the
Commissioner (Appeals). In view of that we do not find any reason to
interfere with the order of the Commissioner (Appeals). Appeal filed by
the Revenue is rejected.

4. In this context, we observe that in a case involving minor amount
of about Rs. 36,191/- where the Commissioner (Appeals) has allowed the
appeal of the respondent based on the verification of facts even than
Revenue filed this appeal. This is definitely improper exercise of power

and unnecessary burden to the assessee.

(Dictated & pronounced in the Open Court.)

(M. VEERAIYAN)
MEMBER (TECHNICAL)

(P.K. DAS)
MEMBER (JUDICIAL)

Dated 1% January, 2009
RK




