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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,

WEST BLOCK NO. 2, R.K. PURAM,
NEW DELHI

Service Tax Appeals Nos.281-282 of 2007-Customs Branch

[Arising out of common Order-in-Appeal No.59- CE/APPL/KNP/2007
dated 27.02.2007 passed by the Commissioner of Central Excise &
Service Tax (Appeals), Kanpur]

For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT

1. | Whether Press Reporters may be allowed to see the l
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in

2. | Whether it would be released under Rule 27 of the \‘\l
any authoritative report or not?

3. | Whether their Lordships wish to see the fair copy of J _

the order? '
4. | Whether order is to be circulated to the Departmental \_P\()
authorities?
M/s.P.L. ColourLab . Appellants
(Rep. by Shri R. Santhanam, Advocate)
Vs.
CCE/Service Tax .. Respondent
(Rep. by Shri S.L. Kumar, DR)
Coram:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

Date of H armg/dec:lsmn 1st January, 2009
FINAL ORDER NO. 57 / ?;-—/Cp dated

Per P.K. DAS:

Heard both sides and perused the records.

2. The appellants are registered with the Central Excise Authorities

for providing photography services. It has been alleged that théy were
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» paying Service Tax only on processing charges by excluding the cost of

materials supplied by them at the time of issue of bills to the customers. It
is seen from the order of the Commissioner (Appeals) that the value of
printing papers is includible in the assessable value for the purpose of

charging Service Tax.

3.  Ld. Advocate fairly submits that the issue has already been Aecided
by the :l“ribunal in the case of M/s. Delux Colour Lab Pvt. Ltd. Vs. CCE,
Jaipur & Another reported in 2008-TIOL-1838-CESTAT-DELHI. The
relevant portion of the said decision is reproduced below:-

“12. It would thus appear that the decision in
BSNL case lays down the law that wérks
contract (and also catering contract) involves
the element of both sale and service contract
and that the service and sale elements can bé
split up. That being so, we do not find any
merit in the submission of the Revenue that
the decision in BSNL case cannot be treated
as an authority on the issue of service tax. If
the photography service is a “works contract’,
it would follow that it involves the element of
both sale and service, and the sale portion of
the activity or transaction cannot be included
in the taxable value of service. There cannot
be any doubt, in view of sub-clause (b) of
clause (29-A) of Article 366, that deemed sale
of the materials takes place in the rendering of
photography service and, therefore, the value
of the materials cannot be included while

computing the value of the service. ‘Sale’ and
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. ‘Service’ cannot stand in the same box. Sale

® cannot be treated a service and vice versa.”

4. In view of the above decision, the matter is remanded back to the
Adjudicating Authority to re-determine the demand of duty in the light of
the decision of the Tribunal in the case of Delux Colour Lab. Pvt. Ltd. &
Another (supra). Needless to say that the Adjudicating Authority shall
give proper opportunity of hearing before decision. The appeals are
allowed by way of remand.

Order dictated & pronounced in open court on 1.1.2009.

( M. Veeraiyan )
Member (Technical)

(P.K.Das)
Member (Judicial)

Ckp.




