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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-III
Date of hearing/decision:7.1.2009
Service Tax Appeal Nos.169-170 of 2007

Arising out of the order in appeal No.1(GRM)ST/JPR-1/2006 dated 8.1.2007
passed by the Commissioner(Appeals), Customs & Central Excise, Jaipur.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (judicial)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of Q)
CESTAT (Procedure) Rules, 1982 for publication in N
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellant Respondent
Narayana IIT Academy VvS. C.C.E,,

Jaipur
Appearance:

Shri Gulshan Sharma,Advocate for the appellant
Shri A.K. Madan, Authorized Departmental Representative (DR) for the
Revenue

Coram : Hon’ble Mr. M. Veeraiyan,’*Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

@V@/j Order No. @7//7’12709

Per P.K. Das:

Heard both sides and perused the record.

2. The relevant facts of the case, in brief, are that the appellants are
registered under the Service Tax Authority in the category of computer

training and coaching centre. The dispute relates to the amount collected by




the appellants for their two units from the students prior to 10.9.04 when the
rate of tax was 8%. The rate of tax was enhanced to 10% and education
cess 2% from 10.9.04. The appellant paid tax on the advance collection at
the rate of 8% but the service was rendered after 10.9.04. The demand of
tax was raised to its two branches of the appellant for the differential amount
of tax at the rate of 2.2% for the service rendered after 10.9.04. The
adjudicating authority confirmed the demand of tax and imposed penalties.

The Commissioner (Appeals) upheld the adjudication order.

3. Learned Advocate submits that the appellants collected the amount
before 10.9.04 and paid the tax thereon accordingly at the rate prevailed at
the relevant time. So, the demand of tax is not sustainable. He also submits
that the demand of tax is partly barred by limitation. He relied upon the
decision of the Commissioner (Appeals) in the case of Krishna Coaching
Institute reported in 2008 (11) STR 561 (Commr. Appl.). He further submits
that they have paid duty and filed return, therefore, the penal provisions

cannot be invoked.

4, Learned DR on behalf of the Revenue reiterates findings of the
Commissioner (Appeals). He submits that by insertion of Explanation to Rule
6 of Service Tax Rules on 9.7.04, the appellants are liable to pay the tax at
the rate prevailed at the time of rendering service. He also submits that the
issue has already been settled by the Trfbunal in the case of C.C.E,
Allahabad vs. Krishna Coaching Institute vide Final Order No.ST/316/08

24.10.08.

5. After hearing both sides and on perusal of the record, we find that the
learned Advocate relied upon the decision of the Commissioner (Appeals) in
the case of Krishna Coaching Institute which was overruled by the Tribunal in
final order No.ST/316/08 dated 24.20.08. It is decided by the Tribunal that
the payment of tax is related to the period rendering service. In the present

case, there is no dispute that the amount was collected in advance and the




service was rendered after 10.9.04.Therefore, the demand of tax at the rate

of 10.2% as applicable during the material period is justified.

6. However, we find force in the submissions of the learned Advocate
that there is no suppression of facts with intent to evade tax. We have
noticed that the appellant paid tax at the rate of 8% and filed return. So, the

penalties are not warranted.

7. In view of that, we uphold the demand of tax for the normal period of
limitation. The demand of tax for the extended period of limitation and
penalties are set aside. The adjudicating authority is directed to re-calculate

the tax liability after extending cum-tax benefit within normal period of

limitation.
8. Both the appeals are disposed of in the above terms.
(Dictated and pronounced in the open Court)
(M. Veeraiyan)
Member (Technical)
(P.K. Das)
Member (Judicial)
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