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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT - 111

STAY APPLICATION NO. 2496 OF 2008 IN &
SERVICE TAX APPEAL NO. 810 OF 2008-ST

[Arising out of Order-in-Appeal No. 371/CE/Ldh/2008 dated 19.11.08

- passed by the Commissioner (Appeals), Customs & Central Excise,

Chandigarh]
For approval and signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2. | Whether it would be released under Rule 27 of the
CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

R

1. | Whether Press Reporters may be allowed to see the \
}
3. | Whether their Lordships wish to see the fair copy of /

the order?
4. | Whether order is to be circulated to the Departmental /-70 AN
authorities?
M/s. SRT Enterprises Appellant
Vs.
CCE, Ludhiana Respondent
Appearance:

Shri Sudhir Malhotra, Advocate for the appellant,
Shri Vijay Kumar, Departmental Representative, for the Revenue,

Coram:

Hon’ble Mr. M. Veeraiyan, Member (Technical);
Hon’ble Mr. P.K. Das, Member (Judicial),




Date of Hearing: 7" January, 2009

FINAL ORDER NO. 37) 997) Oc}, dated

per pada " N7 )220

As the issue involved in this case is in narrow compass, and
therefore, after granting stay, the appeal is taken up for hearing.
2. The dispute in this case is, as to whether services of the appellant
for sale of recharge coupon; cash cards, SIM etc. of M/s. SPICE
Communication Pvt. Ltd. during the period October, 2001 to March,
2006 would come within the definition of “Clearing & Forwarding
Agents” services.
3.Learned Advocate on behalf of the appellant submits that they were
engaged in sale of pre-paid and post-paid and corporate new connections.
There is a demand of service tax of Rs. 29,39,949/- and penalty under the
category of “C & F Agents”. The Commissioner (Appeals) directed the
applicant to make pre-deposit of Rs. 10 lakhs towards service tax and Rs.
15 lakhs towards penalty. The Commissioner (Appeals) rejected the
appeal for non-compliance of stay order.
4.  The learned D.R. submits that it is revealed from the argument that
the activities of the appellant are more akin to C & F agents and cannot
be considered as mere commission agent of M/s. SPICE Communication
Pvt. Ltd. The appellant failed to make out a prima facie case.
5.  After hearing both sides and on perusal of the record, we find that

the main contention of the learned Advocate is that the applicant was




engaged in sale of pre-paid and post-paid new connections which cannot
come within the purview of “C & F Agent”. In support of his claim, he
drew attention of the Bench to the agreement and the reply to the show
cause notice and also to the letter dated 17.8.2005 of M/s. SPICE
Communication. It appears that the applicant was appointed as
distributor of M/s. SPICE Communication for sale of pre-paid & post-
paid connections and re-charge coupons. The agreement also indicates
the engagement of the applicant as distributor. Learned Advocate
submits that they have already deposited a sum of Rs. 9,97,221/- against
the demand of tax which has been appropriated by the Adjudicating
authority.
6.  Prima facie, we do not find any material to determine the tax
liability under the category of “C & F Agent”. We have also noticed
that the applicant obtained registration on 30.9.2004 under the
category of “Business Auxiliary Services” and have paid an amount of
Rs. 9,97,221/-.
7. In view of the above discussion we find that the applicant made
out, prima facie case for waiver of pre-deposit of balance amount of tax
and penalty. However, as the Commissioner (Appeals) has not decided
the matter on merit, we set aside the impugned order and remand tbs
@)/ agk the matter to the Commissioner (Appeals) to decide afresh on merit
without insisting for pre-deposit of any amount. Stay application is

allowed. Appeal is disposed of by way of remand. We make it clear that




our prima facie observation would not influence the Commissioner
(Appeals) to decide the case on merit.

(Dictated & pronounced in the Open Court.)

(M.VEERAIYAN)
MEMBER (TECHNICAL)

(P.K. DAS)
MEMBER (JUDICIAL)




