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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Block No.2, R.K.Puram, New Delhi

COURT-III

Date of hearing/decision:14.1.2009
Service Tax Appeal No.357 of 2006

Arising out of the Review Order No.54- 150/3P-II/2005 dated 27.10.05
passed by the Commissioner, Central Excise, Japur II.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

Whether Press Reporter may be allowed to see the No

Order for publication as per Rule 27 of the CESTAT

(Procedure) Rules, 19827

Whether it should be released under Rule 27 of X

CESTAT (Procedure) Rules, 1982 for publication in I\/1

'l any authoritative report or not?
Whether their Lordships wish to see the fair copy of Seen

'

the Order?
Whether Order is to be circulated to the Yes
Departmental authorities?
Appellant Respondent
M/s Mahendra Marbles (P) Ltd. VS. C.C.E.,
: Jaipur 11
Appearance:

Shri Atul Gupta, Company Secretary for the appellant
Shri A.K. Madan, Authorized Departmental Representative (3t.CDR) for the
Revenue

Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

C’( V\ﬂ”\ Order No. g/)‘ L{S(O?

Per P.K. Das:

Heard both sides and perused record.
2. The issue involved in this case is as to whether the Revenue
may issue show cause notice dated 11.7.2002 under Section 73 of
the Finance Act, 1994 for demanding duty not paid during the period

16.11.97 to 1.6.98 in respect of Goods Transport Operator Service.
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® 3. After hearing both sides and on perusal of the record, we find
that Commissioner in review proceeding disposed of 97 cases by the
impugned order. The learned Counsel placed a Final Order No.126-
221/2007-ST dated 18.4.07 passed by the Tribunal in the case of M/s
Pratik Marbles (P) Ltd. vs. C.C.E., Jaipur whereby 96 appeals were
disposed of in favour of the appellants. The relevant portions of the

said order are reproduced below:

"5. We find that the Hon’'ble Supreme Court had considered
the effect of the amended legal position, in the appeal filed by
the Revenue against the judgment of this Tribunal in this
case of L.H. Sugar Ltd. [2006 (3)_S.T.R. 715 (S.C.) = 2005
(187)E.L.T. 5 (S.C.)] and had ruled as under :-

'We have heard counsel for the parties.

2. Learned Counsel for the parties have drawn
our notice to the relevant provisions of the
Finance Act as it stood in the year 1994 and
thereafter as it stood after the various
amendments to the Act in subsequent years.
Having considered the relevant provisions of the
Act, the Tribunal has, inter alia, recorded the
following conclusion.

“The above would show that even the amended
Section 73 takes in only the case of assessees
who are liable to file return under Section 70.
Admittedly, the liability to file return is cast on
the appellants only under Section 71A. The class
of persons who come under Section 71A is not
brought under the net of Section 73. The above
being the position show cause notices issued to
the appellants invoking Section 73 are not
maintainable.

3. We entirely agree with the conclusion arrived
at by the Tribunal. We find no merit in these
appeals and the same are accordingly dismissed.
No order as to costs.”

6. A perusal of the above judgment brings out that a notice
under Section 73 could not have been resorted to by the
Revenue for the purpose of recovery of tax not paid during
the material period. This decision is directly on the dispute
arising in these appeals and has to be followed by all the
subordinate courts and tribunals.”

4, In view of the above decision, we find that the Tribunal by Final
Order dated 18.4.07 allowed the appeals of 96 Co-noticees except the

present appellant. As such, respectfully following the Tribunal decision
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@ in the case of Pratik Marbles (P) Ltd. (supra), we allow the present
appeal with consequential relief.

(Dictated and pronounced in the open Court)

(M. Veeraiyan)‘
Member (Technical)

(P.KDas)
Member (Judicial)




