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IN THE CUSTOMS, EXCISE AND SERVICE TAX
APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. III

Service Tax Appeal No. 306 of 2007

[Arising out of Order-in-Appeal No. 106-ST/ BPL/2006 dated
22.2.2007 passed by Commissioner (Appeals) Central Excise,
Bhopal]

Fot approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
€ESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27: h\?\\
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether Their Lordships wish to see the fair
copy of the Order?

4. Whether Order is to be circulated to the : 70/\[}
Departmental authorities?

--——---—--—_--—--.—_-—.__--_-—___—.__-—_-—_--__-__——_-—_-—————-—--—_-—_——

M/s. Moni Colours Pvt. Ltd. Appellant
Vs.

Commissioner of Central Excise Respondent
Bhopal

Appearance:

Mr. Satyajit Chatterjee, Chartered Accountant for the Appellant
Mr. Vijay Kumar, SDR for the Respondent

CORAM:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)
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Date of Hearing /Decision: 13.1.2009
le ORDER NO . 61/\ é’g!fo?

Per P.K.Das (for the Bench):

Heard both sides and perused the records.

2. Learned Chartered Accountant submits that the appellants were

F

engaged in providing “Photography Seﬁices”. The issue relates to as to
wh;ther the benefit of Notification No. 12/03-ST dated 20.6.03 in so far as
the value of goods and materials were to be included in the value of
taxable service. It has been held that cost of these materials consumed
would be included in the taxable value. We find that the issue has been
decided by the Tribunal in the case of Delux Colour Lab (P) Ltd. vs. CCE,
Jaipur [2008 (17) STT 481 (New Delhi-CESTAT). The relevant portion of
the said decision is reproduced of the said decision is reproduced below:

“12. It would thus appear that the decision in BSNL’s
case (supra) lays down the law that works contract (and
also catering contract) involves the element of both suélé
and service contract and that the service and sale elements
can be split up. That being so, we do not find any merit in
the submission of the revenue that the decision in BSNL’s
case (supra) cannot be treated as an authority on the issue
of service tax. If the photography service is a ‘works
contract’, it would follow that it involves the element of
both sale and service, and the sale portion of the activity

or transaction cannot be in.cluded in the taxable value of

(b) of clause (29A) of Article 366, that deemed sale of
the materials takes place in the rendering of photography
service and, therefore, the value of the materials cannot be
included while computing the value of the service. ‘Sale’
and ‘Service’ cannot stand in the same box. Sale cannot

be treated as service and vice versa.”




“16. The pronouncement of law by the Suprerﬁe Couf.[ is
binding‘on all Courts and authorities under Article 141_ gf
the Constitution of India. Any decision of the High Court
or the Tribunal or even the Supréme Court of lesser Bench
strength has to be understood, read down (if necessary)
and applied in the light of the binding precedents of the
Supreme Court. As observe above, the dispute involved in
these appeals is covered by the decision in BSNL’s case
(supra) and, therefore, it is not necessary to make
comments on the various decisions cited by the partles,
referred to above. We are of the view that in the 11ght of
(supra) the matter has to be reconsidered de novo bythe
authorities below.

17. One issue which we may deal with relates to

limitation. According to the appellant, the impugned

‘demands have been confirmed invoking the extended

period of limitation, but as the appellants did.not commit

any fraudulent act nor suppressed any information from

the Department muchless with intention to evade the. .

service tax, the non-payment, if' any, by reason of non-
inclusion of the value of the sale portion of the contract,
that is, the non-disclosure of the gross. total amount
including the value of the materlals, was on accoun’;'of
bona fide belief that service tax liability relates to the
service part of the contract which has already been
discharged by the appellants as per Notification No.
12/2003-ST. The case of the revenue, on the point of
limitation, on the other hand, is that the non-inclusion of
the value of photography materlals in the value of the
taxable service was deliberate W1th intent to evade service
tax. In view of our conclusion on the main dispute as to
inclusion of the value of materials in the total valué of
taxable service in favour of the appellants, it is clear that
non-inclusion of value of materials being in accordance

with law, the extended period of limitation cahnofc be




invoked, and the question of limitation too has to be
reconsidered while considering the appellants’ case.

18. In the result, the orders impugned in these appeals are
set aside and the matters are sent back to the original
authority for de novo consideration in accordance with

law. The appeals are accordingly, allowed.”

3. . In view of the above decision of the Tribunal, we hold
that the value of materials cannot be' included while computing
value of the photography service. We also notice that there is
no suppression of fact with intent-to evade payment of tax and
theréfore, extended period of limitation cannot be invoked. So,
the ‘"demand of tax " for extended period of limitation and
penalties are set aside.  The matter is remanded to 't_he
adjudicating authority to re-determine the tax liability after
examining the value of taxable service in the light of abgyg
decision.  The appeal is disposed of in the above terms.

(Dictated & Pronounced in the open Court)

( M. Veeraiyan
Member(Technical)

( P.K.Das )
Member(Judicial)
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