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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.1I, R.K. PURAM, NEW DELHI-110066.
BENCH-CUSTOMS

ST/17/07 CUST-BR

[Arising out of Order-in-Original No. 38/RK/06 dated
12.10.2006 passed by the Commissioner, Service Tax,
| . Delhi].

Date of Hearing: 23.10.08
Derfe af}c Decrsion ' [ 7.2 0‘?

For approval and signature:

Hon’ble SHRI S.S.KANG, VICE PRESIDENT
. Hon’ble SHRI RAKESH KUMAR, MEMBER (TECHNICAL)

1 Whether Press Reporters may be allowed to
see the Order for publication as per Rule 27 of
the CESTAT (Procedure) Rules, 19827

| 2 Whether it should be released under Rule 27 of
| the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?
3 Whether Their Lordships wish to see the fair
copy of the Order?

4 Whether Order is to be circulated to the
Departmental authorities?

M/s. Alstom Projects (I) Ltd. ...Appellant
[Represented by Shri Ravi Raghavan, Advocate]

Vs.

CST, Delhi. ... Respondent

[Represented by Shri A.K. Madaan]

Coram:Hon’ble SHRI S.S.KANG, VICE PRESIDENT
Hon’ble SHRI RAKESH KUMAR, MEMBER(TECHNICAL)

@NJ ORDER NO. 57/%6/0? DATED:_____

PER: RAKESH KUMAR

This is an appeal against Order in Original

No.38/RK/06 dated 12.10.2006 passed by the
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Commissioner, Service Tax, Delhi by which the
Commissioner holding that the appellant, during the

period of dispute i.e. from October 2004 to March, 2005,

" had received taxable “Intellectual PropertyrService”, as

defined under section 65(55b) réad with section 65 (55a)
of the Finance Act 1994 and taxable under section 65
(105) (zzr) of the Act, from anz_Offshore Foreign Service
Provider M/s.Alstom Holdings 'I"reasury, Paris, France, has—
(a) confirmed the service tax demand of
Rs.49,20,480/- alongwith interest on it at the applicable
rate for the period from October 2004 to March, 2005
against the appellant and has ordered appropriation of the
amount of Rs.49,20,480/- plus Rs.1,66,490/- paid by the
Appellant prior to the issue of the SCN, towards the

above mentioned demand of service tax and interest; and

~(b) Imposed penalty of Rs.100/- per day ‘urilder

section 76 of the Act ibid from the date on which the
service tax was due till the date of its payment, penalty of
Rs. 49,20,480/- under section 78 of the Act'and penalty of

Rs.l,QOO/- under section 77 of the Act.

1.1  As mentioned above, the éppellant have paid the
entire amount of service tax and the interest chargeable

thereon prior to the issue of the show-cause-notice and in
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this appeal only the imposition of penalties under section

76, 77 & 78 of the Finance Act have been challenged.

2. Heard both sides. =
2.1 Shri Ravi Raghavan, AdVocate, the learned

Counsel for the appella‘nt, plreaded that during the period of
dispute, on account of conflicting decisions on the guestion
of liability of the service receiver in India for payment of
service tax in respect c?;f the taxable service.received from
an Offshore Service Préi/ider, the appellant had reasonabie
doubt as to whether they were liable for payment of
service tax or not, th-at .it is onl’yil recently, the Lérger
Bench of the Tribunal in the case of M/s.Hindustan Zinc
Ltd. Vs. CCE reported in 2608 TIOL 1149 LB has held that
the service receivér in India receiving taxable service from
an Offshore Service Provider not having any office or
establishment in India,' would be liable to pay the service
tax w.e.f. 1.1.05, the date on which the Government
issued the Notification under section 68 (2) of the Finance
Act notifying the ’taxable services received from an
Offshore Service Provider by the service receiver in India,

as the services in respect of which it is the service receiver

in India who would be liable to pay the service tax, that it

is not under dispute that as soon as the department

‘“9
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_pointed out, the appellant discharged entire ‘service tax

liability alongwith mterest even before the issue of the
Show—Cause—Notice, that in-view of these cnrcumstances,
the provisions of sub-sectiOn 3 ef section 73, ‘which had
come into effect w.e.f. 10.9.04 would become ap‘plicable
and in view of this no shqw-caﬁse-notice should have been

issued and that in view of the above, NO penalty should

have been imposed on the appellant.. -

2.2. Shri A.K. Madaan, Id. DR defending the impugned -

order pleaded that since the service tax for the period from
October 2004 to March, 2005 was not paid by the due
date, the penal provisione (_)f section 76 would
automatically be attracted, that the provisions of sub-

section (3) of section 73 are not attracted to this case, as

this case involves suppression of facts on the part of the

éppellant, that the appellant were aware of the service tax
liability but still they did not discharge the same, that in
view of these circumstances, there is no case for invoking
section 80 or section 73(3) of the Finance Act 1994 and,
therefore, there is no merit in this appeal praying for
setting aside the order of penalties imposed on the

appellant under section 76, 77 & 78 of the Act.

<o
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‘3. We have carefully considered the submissions
- from both the sides and perused the records. The IPR

| Service, as defined under section 65 (55b) read with

section 65 (55a) of the Fin'ance Act 1994 became taxable
under clause (zzr) in section 657 (105) of the Finance Act
1994 efféctive from 10.9.04. . There is no dispute about the
fact that the appellant havingﬁ manufacturing Units at
GIDC, Makarpuré, Manej'a Vadodara and at I_Dollachi Road
Coimbatore and having their Corporate Office at
Chandiwala Estate, Maa Anand Mai Marg, Kalkaji New
Delhi, had received the taxable IPR Service from an
Offshore company M/s. Alstom Holdings Project, Parié,
which does not have any office or business establishm.ent
in India. The appellant have not disputed their service tax

liability and have paid the entire amount alongwith interest

on 8.10.05 i.e. even before the issue of show cause notice.

The point of dispute is as to whether in these
circumstances the appellant were liable for penalty under

section 76, 77 & 78 of the Act. We find merit in the

appellant’s argument that during the period of dispute -

there was confusion in the industry regarding theliability
for payment of service tax, when the taxable service is
received by a person in India from an Offshore Service

provider not having any office or establishment in India.

2/
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This matter was finally resolved only recently by a‘Larger
Bench Judgement of the Tribunal in the case ofj‘jHi‘ndustan
Zinc Ltd. (supra) wherein it was held that the sjervice tax
liability ;:ould be fastened on a s.ervice’r‘eceiver\jn India in
respect of taxable service reégived by “IT\im fr§m an
Offshore Service Provider not having any% orffice or
establishment in India ohly w.e.f. 1.1.2005. Tribunal in
case of Bhoruka Aluminium Ltd. Vs. CCE 2008 (11) STR
163 (Tri-Bang.), has held that when during period prior to
18.4.06 there was bonafide doubt regarding service
rendered by foreign agent abroad for procuring; or;lers for
export being subject to levy of Service Tax in thej hands of
service recipient in India and when the Service tax for the
period from 9.7.2004 to 31.3.06 was paid even prior to
issue of SCN dated 9.10.06, the provisions of section
73(3) would be applicable and therefore, there was no
necessity to even issue the Show Cause Notice and since
the Show Cause Notice had been issued, there is

reasonable cause for not imposing the penalty u/s. 78 of

the Act.

4. In view of the above, we are of the view that the
provisions of section 80 of the Act are applicable to the

facts of this case and therefore, no penalty should have
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been imposed on the appellant. Moreover, when the

Appellant have discharged tax liability from October 2004 .

to March, 2005 period alongwith interest, while in view of
{
Tribunal’s Judgement in case of M/s. Hindustan Zinc Ltd.

(Supra), they were liable to pay the tax only w.e.f. 1.1.05,
it would be illogical to impose penalties on them u/s. 76,
77 & 78. In view of these circumstances, we hold that the

Commissioner’s order imposing penalty on the appellant

under section 76, 77 & 78 of the Act is not sustainable and

the same is set aside. The appeal is allowed. ! ‘
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(S.S.KANG)
VICE PRESIDENT

(RAKESH KUMAR)
MEMBER (TECHNICAL)
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