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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi
COURT-III
Date of hearing/decision:4.3.2009

Service Tax Appeal No.518 of 2007

Arising out of the order in appeal No.371 (HKS)ST/JPR-II/2007 dated
19/06/2007 passed by the Commissioner (Appeals II),Customs , Central
Excise, Jaipur.

For Approval and Signature:

Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

1 | Whether Press Reporter may be allowed to see the No
- | Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in WD
any authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of | Seen
the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?

Appellant Respondent
M/s Infinity Credit VS. C.C.E,,
: Jaipur
Appearance:

Shri Atul Gupta, Company Secretary for the appellant

Shri L.B. Yadav, Authorized Departmental Representative (DR) for the
Revenue

Coram: Hon'ble Mr. M. Veeraiyan, Member (Technical) '
Hon’ble Mr. P.K. Das, Member (Judicial)

(10s] e 1[100]03

Per M. Veeraiyan:

This is an appeal against the order of the Commissioner (Appeals)
No.371 (HKS)ST/IPR-II/2007 dated 19-06-2007.
2. Heard both sides.
3. The appellant is a proprietor concern and acted as a sourcing agent !
of M/s ICICI Home Finance Ltd. in pursuance of an agreement entered

with, the latter and received commission for the services rendered. The
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\ \ original authority held that the applicant is engaged in rendering services

® rmder the category of Business Auxiliary Service and co'nfir'med the
demand of Rs.76,945/- relating to the period 1/7/03 toA29/2/O4 along
with interest and imposed penalty under Sections 76, 77 & 78.
Commissioner (Appeals) has upheld the order of the original aqthority.
4, Learned Company Secretary fairly concedes that the issue'whether
a proprietary firm can be considered as a commercial concern has been
decided by the Tribunal against the assessee in the case of Cf.C.E.,ﬁJaipur
vs. R.S. Financial Services reported in 2008 (9) STR 231 (Tri-DeI.)a and,
therefore, does not contest the demand of service tax. However, he
seeks waiver of penalties imposed. As a proprietary firm, they were not
facmiliar with the law and there was misunderstanding prevailing in the

field as to whether the proprietary firm - can be considered as a

commercial concern for the purpose of business auxiliary service. He also
relies on the Board’s Circular No.62/11/2003-ST dated 21.8.2003 which
waka fadirm '

was issued in the context of commissioning or imstEllBg services wherein

it was clarified that the individual cannot be treated as a commercial

concern.
5. Learned DR reiterates theAﬁnding of the Commissioner (Appeals).
6. We have carefully considered the submission from both sides. We

confirm the demand of service tax along with interest as uncontested.
However, considering the entire facts and circumstances of the case, we
hold that there was sufficient causefer the appellant in entertaining doubt
that they were not liable to pay service tax especially in the light of
Board's instruction cited supra and, therefore, the invoking the provisions
of Section 80 of the Finance Act, we set aside the penalties imposed on
the appellant.

7. Appeal is disposed of on the above terms.

(Dictated and pronounced in the open Court)

(M. Veeraiyan)
Member (Technical)
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(P.k.Das)
Member (Judicial)
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