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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE
TRIBUNAL, NEW DELHI, PRINCIPAL BENCH NEW DELHI

in Appeal No.ST/303-305/2007-Cusotms Branch
[Arising out of Order-in-Appeal No.24(ST)RPR-1/2007 dated 29.03.2007,
Order-in-Appeal No.26(ST)/RPR-1/2007 dated 29.03.2007 and Order-in-
Appeal No.25(ST)/RPR-1/2007 dated 29.03.2007 passed by the Commissioner
of Central Excise (Appeals), Raipur]
Date of Hearing/ Decision:31.03.2009
For approval and signature:
Hon’ble Mr. M. Veeraiyan, Member (Technica))
Hon’ble Mr. P.K. Das, Member (Judicial)
17 Whether Press Reporters may be allowed to see
CESTAT (Procedure) Rules, 1982.
2. Whether it should be released under Rule 27 of the ~
CESTAT (Procedure) Rules, 1982 for publication Mﬁ%
in any authoritative report or not?
3. Whether Their Lordships wish to see the fair copy
of the Order?
4. Whether Order is to be circulated to the Departmental DY
authorities? %
M/s. Krishna Builders ....Appellants
[Rep. by None]
Vs.
CCE, Raipur ...Respondent
[Rep. by Shri L.B. Yadav, SDR]
CORAM: Hon’ble Mr. M. Veeraiyan, Member (Technical)
p Hon’bie Mr. P.K. Das, Member (Judicial)
i | e = Ly 5 : \/\C g @
(l-/fl\ﬁp Order No.é?./?;é A TDated:3103.200
Per P.K.Das: ’

Common issue is involved in these appeals and, therefore, all are

being taken up together for disposal.
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2.  None appears on behalf of thé appellant. The appellant vide letter
dated 9.2.2009 requested to decide the appeal on merits in their absence. )
3.  Heard £he ld. DR on behalf of the Revenue and perused thé
records. The appellants are engaged in constructing residential

houses/flats on his own by engaging constructors. In their written

©

submissions, it is contended that they have applied for registration under-

protest on 2.6.2006. They have paid the Service Tax on 14.06.2006 at the
instance of the officers for the period 1.4.2005 to 30.06.2006. The
appellant filed refund claim on the ground that no tax is liable to be paid
on them. They relied upon Board Circular No.108/02/2009-St dated
29.01.20009.

4. On perusal of the impugned order, we find that the refund was
rejected on the ground of unjust enrichment as well as on merits. The
Commissioner (Appeals) proceeded on the basis of Board Circular

F.No0.332/35/2006-DRU dated 1.8.2006. The appellants in their written

submissions stated that by Board’s Circular dated 29.01.2009, it is

clarified that no tax is leviable on them. We havg noticed that the refund
was also rejected on the ground of unqut enrichment as the appellant
failed to produce any evidence that the incidence of duty has not been
passed on to any other person. In the written submissions, it is contended
by the appellant that the amount was paid by them and it was not

recovered from the customers. In support of their contention, they placed
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-audited financial statement for ﬁn'aricialg yeéf 2006-2007, where it was
in&icated tﬁat the amount was not rgcover_éd from any customer.

5. In view of i:he above discussion, we find that ‘;he matter is required'
to be examined on merit as well as on unjﬁst enrichment on the basis of
Board’s Circular and the evidences placed by the appellant. Accordingly, -
we =set aside the impugned orders. T he matter is remanded back to the
Original Authority to decide afresh after considgring fche Board’s Circular
~and subniiséion of the appellant in éccordance with law. The appellants x
e - v s :
were-also directed to produce the evidence in r#ﬁ of their contention
in respect of the' unjust enrichment. Neediess to say that the Original"
Authority shall give proper opportunity of hearing before decision. All ," "

the appeals are allowed by way of remand.

Order dictated & pronounced in open court on 31.03.2009.

(M. Veeraiyan )
" Member (Technical)

(P.K. Das)
- Member (Judicial)
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