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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K. PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI, COURT NO.I

Excise Appeal No. 1900 of 2007

[Arising out of order-in-appeal No. 233/HKS/CE/JPR.II/2007 dated 23.3.2007
passed by the Commissioner (Appeals) Central Excise, Jaipur]

Date of Hearing/Decision : 13.02.2009

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1. | Whether Press Reporters may be allowed to see the Order for
publication as per Rule 27 of the CESTAT (Procedure) Rules, 1982. O

2 | Whether it should be released under Rule 27 of the CESTAT

(Procedure) Rules, 1982 for publication in any authoritative report 7’0@
or not?

3 | Whether Their Lordships wish to see the fair copy of the Order? Segr

4 | Whether Order is to be circulated to the Departmental authorities? V@

M/s Arihant Tile & Marble (P) Ltd., Appellant

[Rep. by Mr. V.N. Shukla, Advocate]

Versus

CCE, Jaipur Respondent

[Rep. by Mr. Sansar Chand, Advocate]

CORAM:  Hon’ble Mr. M. Veeraiyan, Member (Technical)

(:\\Y\GU\ Order Np- \9’6/09«39’7(/3 /Z)

Per M. Veeraivan

This is an appeal against the order of the Commissioner (Appeals)

233/HKS/CE/JPR.I1/2007 dated 23.3.2007.

2. Heard bpth sides.
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The relevant facts, in brief, are as follows:- &; B
Appellant was processing and convertlng marble blocks lnto marble slabs -

and was paying duty till 17.9.2003. On 18.9.2003, Hon’ble Supreme Court

| in the case of M/s Aman Marble Industries Pvt. Ltd., Vs. Collector'of

Central Excise, Jaipur -2003 (157) ELT 393 (SC), held that euttlng of
marble blocks into slabs did not amount to manufacture and no duty was

leviable on marble slabs.

During the period from 01.04.2003 to 17.09.2003, the appellant has

recerved certain capital goods like sawmg machines used in oonvertmg

blocks to slabs and taken 50% (Rs. 4, 22 802/ ) of the duty pa1d as cenvat

' credit.

Subsequent to the decision of the Hon’ble Supreme Court, the appellant

- 'stopped paying excise duty on the marble slabs. However, they. had taken

balance of 50% of the credit on the capital goods amounting of 'Rs.
4,22,802/- on 10.07.2004. and utilized the same towards payment of duty '
on other dutiable produets cleared by them The or1g1na1 authorlty held that

1nasmuch as the capital goods have been recelved when the goods were

" dutiable, right to take credit has accrued and part of the same taken in
later point of time was valid. However, on appeal by the Department,

‘Commissioner (Appeals) held that the credit of 50% taken in July 2004 is

irregular and ordered recovery.

Learned Advocate submits that the relevant date for consid,ering the
. ' . }

eligibility' of credit on capital goods is the date of receipt of thecapital goods.

Since they were paying duty till 17.09.2003, the duty paid on capital 'goods

received by them was eligible as credit. It is a matter of procedure that the first

50% was allowed to be taken in the first financial year and the balance was

allowed to be taken in the subsequent financial y_ear.. "The right to credit having

accrued,'the subkequent development of the goods not being subjected to duty is
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® not relevant. Since.they have manufactured other dutiable products like ‘tiles,

4
)

42 He rehes on the decision of the Tribunal in the case of Brmdava.n _

balance credlt taken by them in July, 2004 and utilized should be held legal
BéVerages Pvt. Ltd., vs. CCE, Meerut—II -2008 (232) ELT 475 (Tri. Del)
5. Leatned DR reiterates the findings of the CommiSsioner (Appeals).

6.1. | I have carefully considered the submissions from bofh sides. It is.true that
Athe Départment Was collecting excise duty on marble slabs arising out;,of fﬁarble
blo'cks- treating the marble slabs as arising out of manufacture. Consequently, the
assessee.was paying duty on such marble slabs and was taking credit of duty paid
on the capifal goods. However, the decision of the Hon’ble Supreme Cburt dated
¢18.09.20(‘)’3 invalidated the levy of excise duty on marble slabs. The decision
holding fhaj: conversion of mérble block to fnarﬁlé slab -did n(;t amount to
manufacture laidy down the law not only from 18.9.2003 but that was the law for
the peﬁod prior: to 18.09.2003. In other words, the levy 7of duty on marble ‘slabs.
arisipg out of marble block was not legal. Similarly, the credit taken on the capital
goods used in conversion of marble block to marble slab-is also not legél. Under
these circumstances, there is no right vested on the appellant to take credit of dut}‘f

paid on the impugned capital goods..

6.2 The decision relied upon by the learned Advocate in the case of Brindavan
Beveréges Pvt. Ltd., is on a different footing. The relevant portion of the said

order is re-produced below:-

“8.  The availability of credit is dependent on factors/ conditions
like duty paid nature of the capital goods, receipt of the same in the factory
and use of the capital goods for manufacture of dutiable- goodé. In
partlcular the credit eligible is not based on capablhty but based on use in

" the -manufacture of dutiable- goods. These conditions are requlred to be

_fulfilled at the time of receipt of the capital goods which is the relevant




time. Subsequent developments cannot influence the eligibility. For
example, the status of the goods manufactured may change from dutiable

to exempt and vice versa. If the final products are dutiable when the capltal .

goods are received and later on they get exempted then the credlt taken on

- capital goods need not be reversed. Similarly the condition relating to
| ' eapability‘ to use the capital goode for manufacture should be considered at
the time of receipt of the capital goods. In this case, admittedijf the plant
was not usable with. out modification for the purpose of manufacturing
dutiable goods. The certificate of the manufacturer relied upon by the
appellent also confirms that the plant is usable for manufacture of aerated
waters only after modification. Under these circumstances that they could
manufacture some small quantity of dutiable goods in October 2006 after
_ undertaking such modiﬁcatidn and that too after issue of show céuse notice
' and Just before passing of the 1mpugned order cannot alter the 51tuat10n and
" make them eligible for the credit at the time of the receipt of the capital
goods and utilization of the credit thereafter. They had no justification to
take the credit at the time of receipt of the capital geods which were not

" . usable as such for manufacture of dutiable goods.”

N | |
| . 6.3. The above decision is in the context of the goods which were dutiable 3/0‘099
i . getting exempted by a notification. In the present case, by the judgrrient of the |
‘ L - Hon’ble 'Supre‘me Court the marble slabs were heldr to be not excisable and,
therefore, the said decision cannot be applied to the present case. 0
7. ‘In the light of the above, I do not find any infirmity in the order of the

Commissioner (Appeals). The appeal is, therefore, rejected.

[Dictated and pronounced in the open Court]

[M. Veeraiyan] .
Member (Technical)

[P anf]




