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i , Vs
M/S AMERICAN COLOR LAB Respondent
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passed by the Tribunal under Section 129, (B) of the Customs Act,1962 & Financial Act 1994 relafing to Service Tax
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ol : IN THE CUSTOMS, EXCISE AND SERVICE TAX
i ' APPELLATE TRIBUNAL, NEW DELHI
PRINCIPAL BENCH, COURT NO. 111

Service Tax Appeal No. 581-583 of 2007

[Arising out of Order-in-Appeal No. IND-1/137 to 141/2007 dated 31.7.07
passed by the Commissioner (Appeals) Customs & Central Excise, Indore.]

For approval and signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (Judicial)

1. Whether Press Reporters may be allowed to see : /\/O’
the Order for publication as per Rule 27 of the
" CESTAT (Procedure) Rules, 19827

2. Whether it should be released under Rule 27 N O
of the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?
3. Whether Their Lordships wish to see the fair S-eem
copy of the Order?
4. Whether Order is to be circulated to the : %
Departmental authorities?
Service Tax Appeal No. 581 of 2007
Commissioner of Central Excise Appellant
Indore
Vs.
M/s. American Color Lab Respondent
Service Tax Appeal No. 582 of 2007
Commissioner of Central Excise ” Appellant
Indore |
Vs.

M/s. Sheetal Photofast Color Lab Respondent
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Service Tax Appeal No. 583 of 2007

Commissioner of Central Excise | Appellant
Indore

Vs.

M/s. Krishna Color Lab Respondent
Appearance:

Shri Sunil Kumar, DR for the Appellant
Shri S.K. Pahwa, Advocate for the Respondent

CORAM: '

Hon'blé Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K.Das, Member (Judicial)

| Date of Heéring/decision : 25.6.2009
M( ORDER NO . §7/D/®§*‘“ 02‘2’7/6f

Per M. Veeraiyan (for the Bench):

These three departmental appeals are arising out of common order-
in-appeal dated 31.7.07 passed by the Commissioner (Appeals) involving
different respondents.

2.. The issue involved is the valuation of photography service for the
purpose of levy of service tax. The original authority held that the value of
materials namely, photography chemicals and papers which have been used
in rendering the photography service should be included in the value of
taxable service and demanded tax and imposed penalties. Commissioner
(Appeals) held that “in the services relating to photography, if certain goods
and materials are consumed, then the value of those goods and materials
cannot be included in the value of services for levy of service tax and

accordingly, allowed the appeals of the parties™
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3. Learned DR submits that there is no sale of photography paper and the
cheﬁicals to the customers but the same were consumed by the respondents
while developing the prints. He'also particularly submits that the chemicals
which have been used by the respondents in processing the prints ére not
marketable and that at the time of transfer of materials for the intended
purpose, they do not exist as chemicals and they are not marketable at all.
He relies on the decision of the Tribunal in the Central Excise case relating
to Prasad Film Laboratories reported in 2005 (189) ELT 63 (Tri-Bang) and
in the case of Associated Film Indus. Pvt. Ltd. vs. CCE, Mumbai V [2009
(235) ELT 498 (Tri-Mum)].

4. Tearned Advocate for the respondents submits that in the case of
Shilpa Colour Lab vs. CCE, Calicut [2007 (5) STR 423 (Tri- Bang)]
Tribunal has held that the value of unexposed photography film, unrecorded
magnetic tape or other storage device cannot be included in the value of
taxable service and said decision 'has' been upheld by the Hon’ble Supreme
Court. He also relied on the decision of the Tribunal in the case of Ajanta
Colour Labs [2009 (14) STR 468 (Tri-Del)] wherein the value of chemicals
which have gone into the developing of prints has been excluded. He also
relies on the decision of the Tribunal in the case of Delux Colour Lab Pvt.
Ltd. reported in [2009 (13) STR 605 (Tri-Del)].

5. We have carefully considered the submissions of both the sides. We
find that the issue in these appéals already stand decided by the Tribunal in
the case of Delux Colour Lab Pvt. Ltci. The relevant portion of the order is

reproduced below: |
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«12. Tt would thus appear that the decision in BSNL case lays down
the law that works contract (and also catering contract) involves the
element of both sale and service contract and that the service and sale
elements can be split up. That being so, we do not find any merit in
the submission of the Revenue that the decision in BSNL case cannot
be treated as an authority on the issue of service tax. If the
photography service is a ‘works contract’, it would follow that it
involves the element of both sale and service, and the sale portion of
the activity or transaction cannot be included in the taxable value of
service. There cannot be any doubt, in view of sub-clause (b) of clause
(29-A) of Article 366, that deemed sale of the materials takes place in
the rendering of photography service and, therefore, the value of the
materials cannot be included while computing the value of the service.
‘Sale’ and ‘Service’ can not stand in the same box. Sale cannot be

treated as service and vice versa.”

The above said decision has also been followed in several other cases

for example, case of Ajanta Color Labs cited supra and also in the case of
Shilpa Colour Lab cited supra. The decision of the Tribunal in the case of
Shilpa Colour Lab has been appfoved by the Hon’ble Supreme Court.

In the light of the above, we do not find any merit in the appeals of the

Department. The appeals are therefore, rejected.

( M. Veeraiyan )
Member(Technical)

( P.K.Das )
Member(Judicial)




