— -

svo B
TELEGRAM : CEGCANAL

Websit’e : www.cestat.gov.in REGISTERED / AD

Email ; delhi@cestat.gov.in

CUSTOMS. EXCISE & SERVICE TAX APPELLATE TRIBUNAL
PRINCIPAL BENCH, WEST BLOCK No.2, RK.PURAM, NEW DELHI - 11006§

SINGLE MEMBER APPEAL BRANCH

Appeal No. E/ 1628/2007 — SMIBR] Date! 20/ 03/2009
Assistant Registrar XD
C.ES.T.AT, New Delhi
To:
C.CE. LUCKNOW
7-A, ASHOK MARG, LUCKNOW.

C.CE. LUCKNOW . ’ ,_Appellant

'l"’ Vs
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IN THE CUSTOMS, EXCISE AND SERVICE TAX APPELLATE TRIBUNAL,
R.K.PURAM, W.B. NO.2, PRINCIPAL BENCH
NEW DELHI.
Excise Appeal No. 628 of 2007
[Arising out of order-in-appeal No. 06-CE/LKO/07 dated 29.1 2007 passed by
Commissioner of Customs, Central Excise and Service Tax (Appeals), Lucknow].

Date of Hearing/ Decision : 27.02.2009

CCE, Lucknow Appellant
Versus
M/s Phool Chand Sales Corporation Respondent

Appeared for Appellant- Mr. Sansar Chand, DR
Appeared for Respondent - Mr. Hemant Bajaj, Advocate

CORAM: Hon’ble Mr. D.N. Pémda, Judicial Member

Final Order No. g&;&) & %/ i DdL)

Per D.N. Panda

Learned Counsel Mr. Hemant Bajaj submits that the rev'iew order passed by

___;he reviewing authorities is not in consonance with the provisions laid down in
Section 35(2) of the Central Excise Act, 1944. He submits that the review order is

not datedLonly one Commissioner Shri Narayan Basu while passing reviewing
Ekg@ dated the same as 04.06.2007 under his signature. ‘But the other
Commissioner ’Sh. Sheo Narayan Singﬁ who has signed is without dating the
same. The review order does not show when that was issued,He relies on the ratio

laid down by Hon’ble Gujarat High Court in the case of CCE&C, Surat-I vs. Shree
Ganesh Dying & Printing Works reported in 2008 (89) RLT 549 (Guj.) and

submits that in para 11 and 14 of the judgement, the Hon’ble High Court has held f
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"that Tribunal has power to examine whether there was eomphanee to statutory

mandate of Section 35(2) of the Central Excise Act, 1944 He pleads that the

review order is an abrupt conclusion without being reasoned and speaking. The v
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empty formality followed by the Authorities to seek appeal remedy for revenue is

abinitio void.

2. Learned DR object and submits that the review was done properly by two

%

aﬁthorities.
3. Heard both sides and perused the record.

4. There is no second opinion that an order to meet scrutiny should be
reasoned and speaking. The Hon’ble High court of Gujarat has held in .the
judgement cited by the learned .Counsel that the pre-requisite of opinion is
mandatory. To come to the conclusion that the order is neither legal nor proper,
fhe governing facts of the case should have received attention of the Reviewing
authorities in the review order itself. But that has not been done in this case.
Therefore, relying on para 14 of the judgement of the Hon’ble High Court of
Gujarat, it can be said thae there is no compliance to section 35B(2) of Central
Excise Act, 1944 by the reviewing authorities who have overlooked the
permission of law while discharging their duty in the eyes of law. Revenue’s
appeal is accordingly dismissed not being maintainable.
[Dictated and pronounced in the open Court]
[D.N. Panda]

~ ~ Judicial Member
[Pant] : ;




