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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

~ COURT-III

Date of hearing/decision: 5.2.2009

Stay Application No.2730 of 2008 and
Central Excise No.2715 of 2008

Arising out of the order in appeal No.158-CE/MRT-1/2008 dated 26.8.08 passed
by the Commissioner (Appeals I), Customs & Central Excise, Meerut I.

For Approval and Signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)
Hon'ble Mr. P.K. Das, Member (judicial)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of CESTAT | .~
(Procedure) Rules, 1982 for publication in any M
authoritative report or not?
3 | Whether their Lordships wish to see the fair copy of the | Seen
Order?
4 | Whether Order is to be circulated to the Departmental | Yes
authorities?

Appellants Respondent
M/s Himgiri Ispat P. Ltd. VS. C.C.E,,

Meerut I
Appearance:

Shri P.R. Mullick, Advocate for the appellant/applicant
Shri Virender Singh Choudhary, Authorized Departmental Representative (DR)
for the Revenue

CORAM: Hon’ble Mr. M. Veeraiyan, Member (Technical)
Hon’ble Mr. P.K. Das, Member (Judicial)

G\ Order No. 197 /OQr £X

7
Frwae GopgA N Mo / 09— €
Per P.K. Das:

As the issue involved in this case is in narrow campus, therefore, after

granting stay, the appeal is taken up for hearing.

2. After hearing both sides and on perusal of the record, we find that the

Commissioner (Appeals) rejected the appeal on the ground of limitation. It




appears from the impugned order that there was delay of 919 days to file the
appeal before the Commissioner (Appeals).

3. Learned Advocate submits that the appellant moved Writ Application
u}1der Article 226 of the Constitution of India before the Hon'ble High Court of
Wttarakhand whereby an interim stay was granted vide Order dated 13.5.05 as
extended from time to time. He further submits that vide Order dated
18.12.2006 the Hon’ble High Court dismissed the Writ Application with the
direction that the appellant has a remedy under Section 35 of the Central Excise
Act, 1944 and they may avail the remedy thereunder. He, further submits that
due to communication gap between the learned Counsel and the appellant, there
was a delay in filing appeal and ultimately, the appeal was filed on 16.10.07. He
also submits that Commissioner (Appeals) dismissed the appeal following the
decision of the Hon'ble Supreme Court in the case of Singh Enterprises Vvs.
C.C.E., Jamshedpur - 2008 (221) ELT 163 (SC), but he has overlooked the
paragraph 10 of the said decision. He also submits that on identical situation,
the Hon'ble Uttarakhand High Court vide order dated 4.9.06 in the case of M/s
Uttaranchal Iron & Ispat Ltd. vs. The Deputy Commissioner, Customs & Central
Excise, and in their Writ Petition Misc. Bench No.488 of 2005 dated 22.6.06

held as under:

" Since the alternative remedy is available to the
petitioner under the statute before Respondent No.1 — Dy.
Commissioner,Customs & Central Excise, Dehradun,
therefore, we relegate the petitioner to appear before
Respondent No.1. However, it is provided that
opportunity of hearing shall be given to the petitioner.

The petition is dismissed accordingly.”

He also submits that the Hon’ble High Court passed the above order in respect
of other party. It is the contention of the learned Advocate that the
Commissioner (Appeals) should have condoned the delay taking into account
the Hon'ble High Court’s order on the identical situation and consider the
paragraph 10 of the Supreme Court decision in the Singh Enterprises (supra).

4, Learned DR drew attention of the Bench to paragraph 8 of the Hon'ble

Supreme Court decision in the case of Singh Enterprises (supra).




5. After hearing both sides and on perusal of the record, we find that the
Hon'ble High Court in other case on the identical situation directed the appellant
to appear before the Deputy Commissioner, Customs & Central Excise. In the
p}esent order of the Hon'bie High Court , it does not indicate such direction. In
view of that, we do not find any force in the submission of the learned Advocate.

We notice that the Hon’ble Supreme Court in the case of Singh Enterprises

(supra) held as under:

"8. The Commissioner of Central Excise (Appeals) as
also the Tribunal being creatures of Statute are vested
with jurisdiction to condone the delay beyond the
permissible period provided under the Statute. The
period upto which the prayer for condonation can be
accepted is statutorily provided. It was submitted that
the logic of Section 5 of the Indian Limitation Act, 1963
(in short the ‘Limitation Act’) can be availed for
condonation of delay. The first proviso to Section 35
makes the position clear that the appeal has to be
preferred within three months from the date of
communication to him of the decision or order. However,
if the Commissioner is satisfied that the appellant was
prevented by sufficient cause from presenting the
appeal within the aforesaid period of 60 days, he can
allow it to be presented within a further period of 30
days. In other words, this clearly shows that the appeal
has to be filed within 60 days but in terms of the
proviso further 30 days time can be granted by the
appellate authority to entertain the appeal. The proviso
to sub-section (1) of Section 35 makes the position
crystal clear that the appellate authority has no power
to allow the appeal to be presented beyond the period
of 30 days. The language used makes the position clear
that the legislature intended the appellate authority to
entertain the appeal by condoning delay only upto 30
days after the expiry of 60 days which is the normal
period for preferring appeal. Therefore, there is
complete exclusion of Section 5 of the Limitation Act.
The Commissioner and the High Court were therefore
justified in holding that there was no power to condone
the delay after the expiry of 30 days period.”

5. In view of the above discussion, we do not find any infirmity in the order
of the Commissioner (Appeals). Accordingly, the appeal filed by the appellant is

rejected. Stay petition is also disposed of.

(Dictated and pronounced in open Court)

(M. Veeraiyan)
Member (Technical)

) (P.K.Das)
Member (Judicial)




