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CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
WEST BLOCK NO.II, R.K. PURAM, NEW DELHI-110066.
BENCH-SM

E./1576/2007-SM
[Arising out of Order-in Appeal No.78-CE/APPL/KNP/2007 dated
01.03.2007 of Commissioner (Appeals), Kanpur].

Date of Hearing:16.1.09
For approval and signature:

Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1 Whether Press Reporters may be allowed to
see the Order for publication as per Rule 27
of the CESTAT (Procedure) Rules, 19827

2 Whether it should be released under Rule
27 of the CESTAT (Procedure) Rules, 1982
for publication in any authoritative report or
not?

3 Whether Their Lordships wish to see the fair
copy of the Order?

4 Whether Order is to be circulated to the
Departmental authorities?

Ghatampur Sugar Co. Ltd. ...Appellant
[Represented by Shri Bipin Garg, Advocate]

Vs.

CCE, Kanpur ... Respondent

[Represented by Shri M.M.Singh, DR]
Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

£\l ORDER NOJGS \,oq-sw\(mz; DATED: 16.01.2009

PER: RAKESH KUMAR M

The appellant in the yeav?* 1996-97 had obtained
Commissioner’s permission for storage of non-duty-paid sugar in

outside godown, for which as per Commissioner’s direction, they
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N ha\& furnished cash security of Rs.9,35,000/. Subsequently, on
clearance of the sugar on payment of duty, the appellant sought
refund of the cash security. The Asstt. Commissioner vide
Memorandum dated 13.2.98 ordered the refund of the cash
security but after deducting an amount of Rs.3,78,019/-
(Rs.3,60,790 + Rs.17,229/-) as these amounts were due from
the appellant as per Jurisdictional Superintendent’s letters
intimating that these amounts are payable by the appellant, as
they had stored non-duty paid molasses inside the factory but in
Kacha pits without obtaining required permission. Accordingly,
the Asstt. Commissioner refunded the balance amount of
Rs.5,56,391/-. Against this order, the appellant filed an appeal
before the Commissioner (Appeals), who vide the impugned order
in appeal dated 1.3.07, while setting aside the Asstt.
Commissioner’s order observing that mere reference to Range
Officer’s report without giving any details of arrears is incomplete
and vague and against the natural justice, remanded the matter
to the adjudicating authority for passing a speaking order by
disclosing the details of demand] which ha%ebeen adjusted and
after affording an opportunity of personal hearing to the
appellant to defend their case. The appellant have filed present
appeal against this order praying for refund of the balance
security amount of Rs.3,78,019/-. It has also been pleaded in

the appeal that in spite of the Commissioner (Appeals)’s order for
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- finalising the refund matter, till now no action has been taken by

the Asstt. Commissioner.

2. Heard both the sides. Shri Vipin Garg, Advocate, id
Counsel for the appellant, pleaded that as rightly observed by the
Commissioner (Appeals) in the impugned order in terms of the
’
Tribunal’s judgement in the case of Voltas Ltd. Vs. CCE,
Hyderabad-II reported in 2006 (76) RLT 257 (Cestat-Ban.), the
amount pending as arrears cannot be adjusted against the refund
sanctioned, if the appeal against the order confirming duty is
pending decision in appeal, and that in the present case the
amounts of Rs.3,60,790 and Rs.17,229/- mentioned in the
Superintendent’s letters as due from the appellant are not even
arrears and it is also not known as to whether the molasses has
by now been cleared on payment of duty. Shri Garg’ therefore
pleaded that he would be satisfied if the Asstt. Commissioner is
directed to decide this matter keeping in view the above
mentioned judgement of the Tribunal and also the Commissioner

(Appeals)’s directions.

3. Shri M.M. Singh, Id. DR pleaded that he has no objection'&p
directions are issued to the Assistant Commissioner for disposal of

this matter within shortest possible time.

4. I have carefully considered the submissions from both the

sides. There is no dispute that the security amount of
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Dt

. Rs.9,35,000/- is refundable to the appellant gcest only a part of
the same has been refunded. The dispute is about the balance
amount of Rs.3,78,019/- which the Asstt. Commissioner has
adjusted against the arrears of revenue. However, from the Asst.
Commissioner’s order dated 13.2.98, the arrears referred to in
the order are those communicated by the Range Officer, as
recoverable from the appellant for storage of molasses in
Kachapits without Commissioner’s permission. Just because the
Range Superintendent writes to an assessee that a particular
amount is recoverable from him without giving any personal
hearing, the same cannot be treated as arrears. As held by the
Tribunal in the case of Voltas Vs. CCE (Supra), the amount
pending as arrears cannot be adjusted against the refund
sanctioned, if the appeal against the order confirming duty is
pending decision in appeal, while in this case, the amount which
has been deducted from the refund claim cannot even be called
arrears. Since the matter has already been remanded to the
Asstt. Commissioner, the Asstt. Commissioner is, therefore,
directed to decide the same within a period of 3 months from the
date of this order. The appeal:{é stands disposed of as above.

[Pronounced in the open Court on 16.01.2009]

(RAKESH KU MAR)
MEMBER (TECHNICAL)

Anita




