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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

" West Block No.2, R.K.Puram, New Delhi

COURT-III

Date of hearing/decision: 9.2.2009
Central Excise Appeal Nos.1687, 1688 of 2004 |
Arising out of the order in appeal No.573-754(RM)CE/IPR-I1/03 dated
10.12.2003 passed by the Commissioner (Appeals II), Customs & Central
Excise, Japur.

For Approval and Signature:

Hon'ble Mr. M. Veeraiyan, Member (Technical)

1 | Whether Press Reporter may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

5 | Whether it should be released under Rule 27 of
CESTAT (Procedure) Rules, 1982 for publication in 7474
any authoritative report or not?
3| Whether their Lordships wish to see the fair copy of | Seen

the Order?
4 | Whether Order is to be circulated to the Yes
Departmental authorities?
Appellant Respondents
C.C.E., VS. M/s Bhilwara Melba De Witte Ltd.
Jaipur II
Appearance:

Shri R.K.Verma, Authorized Departmental Representative (DR) for the
Revenue and Shri Ravi Raghvan, Advocate for the respondent(s)

Coram: Hon’ble Mr. M. Veeraiyan, Member (Technical)
F‘\Y‘akOrder No.#\q‘ C}- ;Zm) /09__5 m[i}ﬂ)

Per M. Veeraiyan:

These two appeals are against the order of Commissioner
(Appeals II) No. 573-754(RM)CE/IPR-II/03 dated 10.12.2003. The
appeals were earlier considered the Tribunal and the Tribunal vide
order dated 1.11.2004 dismissed the appeals filed by Revenue.
Against the order of dismiss;ﬂ, Revenue filed appeal under Section 35G
of the Central Excise Act and the Hon’ble High Court vide order dated
55.9.07 set aside the order and remitted back to the Tribunal for

taking fresh/decision.
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@ 2. Heard both sides.

3.1 The relevant facts, in brief, are as follows:

a) Respondents procured duty paid POY took credit; ’Fhey .'
téxturisec;l the said POY; treating the said the texturised POY as sémi-

finished goods, the same were cleared to M/s Mordi Textiles and

Processors Ltd. for job work under Rule 57A® under cover of challans

in terms of Notification No.214/86 dated 25.3.86; M/s Mordi Texti.les & .
Processors Ltd. dyed the yarn and returned back to the respondent.

These movements were under cover of challans in terms of

Notification No.214/86 dated 25.3.86 prescribed thereunder.

b) The respondents used the yarn and manufactured grey fabrics |

and treating the said grey fabrics as ‘semi-finished goods removed |

the same again to job workers under cover of challans in terms of
Notification No.214/86 dated 25.3.86  to job workers namely M/s
Mordi Textiles and Processors Ltd. and M/s Suntax Industries (P) Ltd:*
and received the processed fabrics back from the said job workers.

c) M/s Mordi Textiles and Processors Ltd. and M/s Suntax
Industries (P) Ltd. were working under compounded levy scheme as
independent textile processors.

d) The processed fabrics were used to manufacture laminated
fabrics by the respondents which was cleared on payment of duty.

e) Respondents have treated the processed fab'rics received by
them as inputs and laminated fabrics as output and availed deemed
credit in terms of Notification No.30/2000 dated 31.3.2000.

3.2 Similarly, duty paid nylon filament yarn was received and credit

~ taken and knitted man-made fabrics was manufactured and treating

the knitted fabrics as semi-processed goods were sent to job workers
under cover of challans in terms of Notification No.214/86 dated
25.3.86 and received the processed fabrics. The job workers namely,

M/s Mordi Textiles and Processors Ltd. and M/s Suntax Industries P
*I

Ltd were operating under compounded levy scheme. The proce;sed
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fabrics were used in the manufacture of laminated fabrics. Deemed

credit was taken on the processed fabrics.

3.3 The credit taken on the POY and nylon filament yarn has been_'

utilized by the respondents for paying duty on the laminated fabrics.

3.4 The original authority in both the situations, held that the
respondents were not eligible for deemed credit on the processed
texturised fabrics received from the job workers who are working”
under compounded levy scheme on the ground that the movement to

the job workers and back to the respondents was under Notification

No.214/86.
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3.5 Commissioner (Appeals) held that the processed fabrics |

returned by the independent processors are deemed to be duty paid :

under compounded levy scheme and therefore, they are eligible for the
deemed credit under Notification No.30/2000.
4, The Hon'ble High Court remitted the matter for fresh

consideration with the following directions and observations:

" It is required to be noted that there are documents
on record which show that no duty has been paid by the
job workers. There is also an undertaking given by the
assessee to the Assistant Commissioner, Cittorgarh in

which assessee has stated as under:

“we are supplying our Grey woven fabrics (Dh. 54
& 55) and Grey knitted fabrics (Ch.-60) of
synthetics Filament Yarn and yarn. of synthetics
staple fabrics for Processing on job wofk and we
are also supplying our inputs, Grey yarn (54 & 55),
Dyes & Chemicals for dyeing of yarn on job work to
M/s Modi Textiles and Processors Ltd., Banswara
under Rule 57F(4) read with Notification No.
241/86. This intermediate product will be used in
manufacturing of final product of Ch.-59.03, so we
are undertaking the responsibility of discharging
the liabilities in respect of Central Excise Duty

leviable on the finished products.”

It is required to be noted that whether the job
workers had paid duty under compounded levy scheme
or availed exemption as provided under the Notification
No. 214/86-CE dated 25t March, 1986 isa question of
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fact which the adjudicating authority should have taken
in to account. In any case, when the documentary
evidence on record prima facie suggest that no actual
amount has been paid at all and the adjudicating

authority found that the job workers_of processed

textile fabrics are_not required to pay BED in_terms of
Notification No. 214/86, the Tribunal, being the final .

authority so far as appreciation of evidence is ;
concerned, should have considered all these documents :
on record in the form of challan, undertaking etc. for

coming to the conclusion whether it is a case of taking

double credit and on that basis, the Tribunal should : ,
have given its finding.

The learned Advocate for the appellant has also
relied on the decision of Customs, Excise and Service
Tax Appellate Tribunal, Northern Bench-C, New Delhi in
appeal no. E/925/2004-NB-C decided on 16.4.2004 and
submitted that in that case, the Tribunal has held that
duty liability has_to be discharged by the assessee and
not by the job worker and the assessee in_the said case
was_the_present respondent. It is submitted that now
the assessee cannot take contrary stand. Since the
Tribunal has not discussed the aforesaid aspects and
documentary evidence in detail, it would be just and
proper to remit the matter back to the Tribunal for
taking a fresh decision on the aforesaid aspects after
considering the documentary evidence on records.
While deciding the appeal, the Tribunal shall call for the
record and thereafter will pass appropriate order as

deemed fit in accordance with law.

5.1. Learned DR submits that the first movement of texturised POY

for the purpose of dyeing and the second movement of grey fabrics

for the purpose of processing are under Notification No.214/86. The

job workers having received the same under Notification No.214/86
have returned back the same to the respondents under challans by
filling part II of the' challans under which they have received. The
question of paying any duty by the job worker does not arise inasmuch
as the processed fabrics was sent to and received from job workers
under Notification No.214/86 and not sent by the job workers under
the invoices under Rule 11. The respondents have taken Cenvat credit
on the POY and they have utilized the same to pay duty on laminated
fabrics. Permitting deemed credit under Notification No.30/2000

amounts to gjving them double benefit. )




5.2. He also submits that similar is the situation in respect of credit
taken on nylon filament yarn, manufacture of knitted fabrics and
sending such fabrics for processing and receiving back the processed
fabrics from job workers who are under compounded levy scheme.
Permitting deemed credit under Notification No.30/2000 amounts to

giving them double benefit.

6.1. Learned Advocate for the respondents submits that processing

of POY resulted in getting “texturised yarn” which is semi finished

goods and processing dyed yarn resulted in getting grey fabrics
which are semi-finished goods and the same were sent under the
challans under 214/86. Such movements a're permissible without

forgoing the benefit of Cenvat credit taken on the POY.

6.2. As far as the respondents are concerned, the final products are .'

laminated fabrics and the credit taken only on POY can be used for
paying duty on the said final product as the intermediary stage
movéments were under Notification No.214/86.

6.3. As regards the last stage of receiving processed fabrics from the
job workers which was used for manufacturing laminated fabrics, he
submits that the processed fabrics have been manufactured by the job
workers who were under compounded levy scheme. They have paid
duty as per ACP determined by the Commissibner. Every clearance of

processed fabrics by the said processors is deemed to have discharged .

- »

the duty liability; these clearances have been included in the -

production records and in the returns submitted by the job workers t(l)
their jurisdictional Central Excise authorities. As the processed fabricé
are used as input for manufacture of laminated fabrics, they are
eligible to take deemed credit under Notiﬁcation‘ 30/'2000 date.;i‘
31.3.2000. Similar is the position in respect of the product starting
from nylon filament yarn ending with laminated fabﬁcs. He seéks‘

upholding the order of the Commissioner (Appeals).
f
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7.1 I have carefully considered the submissions from both sides. 1

"have also perused the challans produced by the learr!ed DR in

pursuance of the direction contained in the order of the Hon'ble High
5

Court. :

7.2 It is a peculiar case where the respondents have procured the
duty paid POY and obtained the final products Iaminatégl fabrics.
Before emergence of the final product, the respondents have sent,
under the procedure prescribed under Notification No0.214/86,

texturised yarn for dyeing and grey fabrics for processing. These

movements have not been objected to by the Department. The second

movement of grey fabrics for processing is more relevant to the ;

present issue.

7.3. If the grey fabrics have been used for processing within the
respondent’s factory itself to get laminated fabrics, then they are
eligible only for the Cenvat credit taken on POY. The question of
paying duty on the processed fabrics and then paying duty on the
laminated fabrics may not arise.

7.4. If the grey fabrics have been removed to the job workers for
further processing and if the job workers were not under compounded
levy scheme, they would have returned the processed fabrics without
payment of duty and the question of taking any deemed credit under
30/2000 did not arise.

7.5. The movement of grey fabrics , in this case, is under Notification
No.214/86 and under challans prepared by the respondents and the
processed goods have been received back under the same challans.
Under these circumstances, the question of preparing invoice
indicating payment of duty by the job workers under Rule 11 may not
arise. However, in the present case, the job workers also happen to
be operating under compounded levy scheme. The appellant has

undertaken to bring back the goods after processing by the job

worker. As the job worker has done the job work on materlals sent

""J:

&




¥

- - @) under 214/86, the clearances effected b

oy,

y the job worker, in“my

Mopinion, can not be deemed to be duty paid.
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~76 Similar is the situation in respect of nylon filament used for manufacture of

by ——

Kknitted fabrics which were cleared for job work under notification 214/86 and

receiving processed fabrics for use in laminated fabrics.

13

7.7 Further the deemed credit is subject to fulfillment of Condition

(4) of Notification 30/2000 dated 31.3.2000 which reads as under:

"4, The provisions of this notification shall
apply only to those inputs which have been
received directly by the manufacturer of the
final products from the factory of the
manufacturer of the said inputs under the
cover of an invoice declaring that the
appropriate duty of excise has been paid on
such inputs under the provisions of section 3A
of the said Central Excise Act.”
In the present peculiar case, condition under clause (4) of the Notification

is not satisfied.

8. Allowing deemed credit will clearly amount to allowing double benefit.

9. In view of the above, the appeals by the Department are allowed
by setting aside the order of the Commissioner (Appeals) and restoring
the order of the original authority. While restoring the order of the original
authority, I set aside the penalty imposed as it is purely a question of

interpretation of Notification and warrants no penalty.
10. Appeals are disposed of on the above terms.

(Dictated and pronounced in the open Court)

(M. Veeraiyan)
Member (Technical)
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