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IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL
West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Excise Appeal Nos. 840 & 886 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 02/CE/CHD/2007
dated 04/01/2007 and 29/CE/CHD/2007 dated 09/02/2007
both passed by The Commissioner (Appeals), Central Excise,
Chandigarh. ]

For Approval and signature :
Hon’ble Shri Rakesh Kumar, Member (Technical)

1. Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

CCE, Chandigarh Appellant
Versus
M/s Nabha Steels Limited Respondent
| and
M/s Natraj Industrial Corporation Appellant
Versus

CCE, Chandigarh Respondent |




Appearance g

Shri S.K. Bhaskar, Authorized Representative (DR) — fqr th‘e.‘.‘
appellant. b

R
“W

Shri Vikrant Kakaria, Advocate — for the appellant. A

it
and 3
o

- §/Shri Bipin Garg, Advocate and Atul Gupta, C.S. — for tl}e

appellant

Shri Sansar Chand, Authorized Representative (DR) — for the
Respondent. ,

CORAM : Hon’ble Shri Rakesh Kumar, Member (Technicai)

DATE OF HEARING : 23/01/2009.
DATE OF DECISION: 2o~ oA a9 .

\ , _em(BR
(“\ ‘e Order No..2o\f :3@2\‘09 : D)ated: Do =+ © il

Per. Rakesh Kumar :-

Both these appeals — Appeal No. E/886/07 — SM ﬁlgd :by
M/s Natraj Industrial Corporation, Khanna City [hereine;fter
referred to as M/s Natraj] and appeal No. E/840/07 — SM ﬁléctl‘ by
CCE, Chandigarth where M/s Nabha Steels Ltd., l\ilandi
Gobindgarh [hereinafter referred to as M/s Nabha], is the
Respondent)were heard together and are being disposéd of by a

common order, as the facts of these two appeals are inter-linked
-




and both the appeals?though against differeet orders—in—appeali:
passed by CCE (Appeals), originate from the same order-in—":
original No. 172- 177/CE/DC/MGG/2005 dated 31/03/2006 ':
passed by the Deputy Commissioner of Central Excise, Mand} ’
Gobindgarh. M/s Nabha are an industrial furnace unit in Mandi
Gobindgarh engaged in manufacture of M.S. Ingots from scrap
and M/s Natraj is a re-rolling mill located in Khanna City,
engaged in manufacture of CTD bars, rounds, flats etc. M/s J K
Jindal & Sons, Mandi Gobindgarh is a registered dealer dealing in
iron and steel scrap. In appeal No. £/840/07 — SM, the allegation
against M/s Nabha is that they took Cenvat credit of Rs. 84,065/
on the basis of certain invoices regarding ship breaking scrap
issued by M/s J.K. J indal & Sons without actually receiving any
material and the material covered by those invoices was actually
dispatched by M/s J K. Jindal & Sons to some re-rolling mill in
Khanna City, as is evident from the octroi slips issued by the
Khanna City Municipality. M/s Natraj, the Appellant in appeal
No. E/886/07 — SM is alleged to be one of such recipient of ship
breakmg scrap without any invoice, the invoice in respect of
which had been issued by M/s J.K. Jindal & Sons and alleged to
have been given to some induction furnace unit, without actually

|
sending any material.




) . Heard both the sides.

721 Shri Vikrant Kakaria, Advocate, the learned. Counsel
fepresenting M/s Nabha pleaded that other than the octroi receipts
issued by Khanna City Municipality mentioning the truck number,
quantity and description of the goods, there is no other evidence
showing that the goods covered by the invoices issued by M/s I.K.
Jindal & Sons to M/s Nabha, on the basis of which Cenvat credit
had been taken by them, had been sent to a re-rolling unit in
Khanna City, that no enquiry has been macie with the transporters
or the truck drivers in this regard, that even the consignee in
Khanna city have not admitted the receiiot of the goods, that M/s

Nabha have made payments for the ship breaking scrap purchased

by them from M/s J.K. Jindal & Sons by cheque, which shows

that the goods had, indeed, been received by them and that the
Tribunal in identical cases of CCE, Chandigarh vs. Param Steel
Industries & ors. [order No. 1636 — 1639/08 — SM (BR) dated
28/ 121/08] relying upon an earlier order involving same issue
[order No. 1315A-1322/08 SM dated 03/06/08] in case of M/s
Swastic Steel Works/ has held that the fact that the quanti"cy of
inputs and the truck number shown in the octroi slips issue;d by
Khanna City Municipality tallied with the truck number and

quantity shown in the invoices issued by M/s J.K. Jindal & Sons




| to M/s Param Steel Industries, is not sufficient to holdv that no

goods were received by the Respondent and only invoices were
received by them for the purpose of availing inadmissible credit.
He, therefore, pleaded that the Commissioner (appeals)’s order
dated 04/1/07 allowing the appeal of M/s Nabha is correct and
there is no merit in the Revenue’s appeal. He also emphasized that
the scrap received from M/s J.K. Jindal & Sons was ship breaking
scrap which can be used in the induction furnace and had actually

been received in the unit and used.

2.2 Shri Bipin Garg, Advocate, and Shri Atul Gupta, C.S.
representing M/s Natraj, the Appellant in appeal No. E/886 of
2007 (SM) pleaded that merely on the basis of the octroi slipg y
without any inquiry with the transporters it cannot be concluded
that the ship breaking scrap in respect of which the invoiceshad
been issued by M/s J.K. Jindal & Sons to some induction furnace
units in Mandi Gobindgarh, had actually been received by M/s
Natraj in Khanna City, that M/s Natraj have also denied having
received any such scrap, that penalty has been imposed on M/s
Natraj under Rule 209 of Central Excise Rules, 1944 which is not
applicable as collusion/abetment is not covered by Rule 209/ that
in the same order-in-original penalty had been imposed on five

other similarly placed pdrties in Khanna City but the penalty was




" set aside by the Commissioner (Appeal) vide order-in-appeal

dated 24/10/06, that other than the octroi slips there is no other
/

evidence of receipt of the goods by M/s Natraj and the Tribunal in

~the case of CCE, Chandigarh vs. M/s Param Steel Industries

(supra) has held that the mere fact that the quantity of inputs and
the' truck number shown in the octroi slips tallied with the truck
number and quantity mentioned in the invoices iésued by M/s J.K.
Jindal & Sons to induction furnace units in Mandi Gobindgarh, is
not sufficient to hold that no goods were received by the induction
furnace units and the goods were received in Khanna Cit}; when
no enquiry in this regard with the transporters had been conducted
and that Clause(b) of Rule 209 of Central Excise Rules under
which penalty has been imposed on M/s Natraj, pertains to non-
accountal of goods manufactufed by manufacturer and not the
non-accountal of goods received and therefore the same was not

applicable.

73 Shri Sansar Chand and Shri S.K. Bhaskar, the learned

Departmental Represehtatives made the following submissions :-

(1) M/s JK. Jindal & Sons, a registered dealer in Mandi
Gobindgarh, in-connivance with some induction furnace
units in Mandi Gobindgarh and re-rolling mills in Khanna
City were passing on Cenvat credit by issuing only invoices

to the induction furnace unit in Mandi Gobindgarh while the
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scrap covered under those invoices being rerollable ship
breaking scrap, was being sold to the re-rolling unit in
Khanna City, that this modus operandi adopted by M/s J.K.
Jindal & Sons is clear from the fact that not in one case but
in as many as 35} Cases, the truck number, quantity and
description of the goods in the invoices issued by M/s J.K.
Jindal & Sons to induction furnace umit in Mandi
Gobindgarh exactly tallies with the truck number, quantity
and description of the goods mentioned in the octroi slips of
the same date issued by Khanna City Municipality, that this
cannot be a co-incidence and no satisfactory expansion in
this regard has been given by the registered dealer M/s J.K.
Jindal & Sons, that ship breaking scrap consisting of plates
is of more use to re-rolling units who mostly being under
exemption do not require any invoice, that furnace units are
not capable of utilizing such ship breaking scrap, that the
Tribunal in the case of CCE, Chandigarh vs. Ranjeev Alloys
Ltd. in its order No. 1599/08 — SM (BR) dated 08/12/08
involving identical issue has taken a contrary view holding
that when as per the records of the Municipality of Khanna
City, the goods covered under the invoices on the basis of
which M/s Ranjeev Alloys Limited, Mandi Gobindgarh hQ§/{a
taken Cenvat credit, had entered the Municipality limits of
Khanna City and had been received by M/s Shiva Steels
Rolling Mills, Khanna City, M/s Ranjeev Alloys Limited
could not have received those goods and, therefore, would

not be eligible for Cenvat credit.

(2) The learned ~ Departmental Representatives

emphasized that not only the truck number but also the




8

quantity tallies right upto the decimal places and no;; 6in one
case but in the large number of cases — as many as 35-cases
listed in the Assistant Commissioner’s order-ini-original
dated 31/03/06 which shows that M/s TK. Jindal & Sons
were involved in a large scale fraud on passing on Cenvat
credit by just issuing the invoices to the induction furnace
units in Mandi Gobindgarh while the goods covered by
those invoices were being sold by those invoices were being

sold to other persons — ré-rolling units in Khanna City.

3. I have carefully considered the submissions from both the

sides and have perused the records.

3.1 The basis of the case against M/s Natraj in appeal No.
E/840/07 (SM) and against M/s Nabha in the Department’s éppeal

No. E/840/07 (SM) is the same — M/s JK. Jindal & Sons, a

| registered dealer issued invoices to some induction furnace units
Drt] RN RS Tunly 2e0 et

including M/s Nabha, in Mandi Gobindgarh\;but on enquiry it was
found that as per the records of the Municipality of Khanna City,
the goods which are shown to have been sold to induction furnace
units including M/s Nabha in Mandi Gobindgarh, had actually
been dispatched to re-rolling units including M/s Natraj in Khanna
City. Not only, the truck numbers and description of goods, as
given in the invoices issued by M/s JK. Jindal & Sons to

induction furnace units tallies with the truck number and

\
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| description of goods mentioned in the octroi slips issued by the

Khanna City Municipality but the quantity also tallies right upto

i
3

the decimal places and this is so in as many as in 3% cases. Such

things cannot He happen by co-incidence and such inci;dents
cannot be looked at in isolation. Shri Jatinder Kumar, Propiietor
of M/s JK. Jindal & Sons, Mandi Gobindgarh in his stateiment
dated 22/12/08 has explained that the tallying of the truck number
and quantity, as mentioned in the invoices issued by theni, on
some date with the truck number and quantity as mentioned in the
octroi slips issued on the same date by the Khanna Clty
Municipality may be due to co-incidence and that he doe;s not
know how this has happened. This is an absurd explanation \ivhich
does not appegl to common sense. This could have beeii co-
incidence had it happened once or twice but not when this has
happened in és many as BK}S:}cases. I, therefore, hold fhat Whiie M/s
Nabhé an induction furnace unit in Mandi Gobindgarh.,were
receiving only the invoices of ship breaking scrap without aétually
receiving‘any material and were taking Cenvat credit on the basis
of such invoices, the material covered by such invoices was ;?being
received by the re-rolling umt in Khanna C1ty Simllarly, M/s
Natiaj — a rerolling unit in Khanna City have received ship

L

breaking scrap without any invoice and the invoice in respect of




which have obviously been receiv

10

ed by some induction furnace

1
1

l

unit in Mandi Gobindgarh.

32 In view of the above discussion, I hold that there is 1no -

infirmity in the order-in-appeal No. 29/CE/CHD/2007 dated
09/02/07 upholding the penalty on M/s Natraj. Accordingly, the
appeal No. E/886/07 — SM filed by M/s Natraj is dismissed. I also

hold that the Commissioner (Appeals)>order No. 02/CE/CHD/
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2007 dated 04/01/07 setting aside the Assistant Cbmmissioner’s -

order No. 172-177/CE dated 31/03/06 confirming demand of Rs.

84,065/~ against M/s Nabha and imposing penalty of equal

amount under Section 11ACr,is not sustainable and the same is set

< 1

aside and the Deptty Commissioner’s order-in-original dated
31/03/06 in respect of M/s Nabha is restored. The appeal No.

E/840/07 — SM filed by Revenue is allowed.

(Pronounced in open court on

-

(Rakesh Kumar)
Member (Technical)
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