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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.

C/410/08-SM

(Arising out of Order-in-Appeal No.36-37/ KKG/GGN/2008 dt.4.2.08
passed by Commissioner(Appeals), Gurgaon)

Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/s. Gateway Distriparks Ltd. Appeliant
Versus
CCE, Gurgaon Respondent
Appearance

Shri V.R.Sethi, Adv. For Appellant
Shri S.Gautam, Authorised Departmental Representative(DR) For
Respondent

Coram: Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of decision: 20.2.09

\D\‘Y\e.k Order No. 0210/1 0G -SM CB}Q)
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Per Rakesh Kumar: . -
The facts of the case’in brieg leading to this appeal are as under:
The Appellants are custodian of the goods at ICD, Garhi Harsaru, ..

Gurgaon. M/s. S.P.Enterprises, A-15, Priyadarshini Vihar, Delhi- -

1

110092(hereinafter referred to as the importer) imported 64 ML of EVA
SEA ‘

Resin contained in four containers amé declared CIF value of

4

Rs.17,25,984/-. The goods landed at Gateway Port, Nhava Sheva in

‘ A .

Distt. Raigad. Initially the part of clearance was mentioned as ICD
Y 4

. Tughlakabad but on the Importer’s request, the same was changed to ICD

v

Garhi Harsaru. As  per | “Imported Goods (Conditions of
Transhipment)Regulations,1995”, both, the shipping line ~M/s. PIL -
Mumbai Pvt. Ltd'pfwo\ 5 the Appellant as custodian filed a transit
bond for transshipment of the goods from Nhava Sheva to Garhi Hérsaru.
Thereafter the transshipment of the goods from Nhava Sheva; to ICD.
Garhi Harsaru, Gurgaon was allowed by the Dy. Commissioner of
Customs, Nhava Sheva. The Appellant vide letter dt.13.8.04 intimated
the jurisdictional Customs Authorities that the containers h'ave arrived but
the same are empty. After a few days, the cargo of the said containers
was brought in loose form in four trucks at ICD Garhi Harsaru but on
chemical examination, the goods were found to be Calcium
Carborate(chalk) and not EVA resin. On investigatioﬁ of this matter by

the Customs, it was found that one Shri Ram Gupta in connivance with’

3
Y

the importer was the person responsible for diversion of the goods on way

‘¥
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to ICD Garhi Harsaru and accordingly, a SCN dt.12.8.05 was issued to

the importer, Shri Ram Gupta, the shipping line M/s. PIL. Mumbai Pvt.

Ltd. and also the present Appellant for demand of duty on the goods

N

illicitly diverted and also imposition of penalty on them. The duty on the |

goods amounting to Rs.7,09,960/- was demanded only from Shri Ram

SA.e— . _ bt :
Gupta and #fe noticeesincluding the present Appellant was-show causgfor -

}

M

penalty under Section 112 of the Customs Act,1962 “for their acts of o

. omission and commission”. The SCN was adjudic;atg:d vide order
dt.27.2.07 by which the duty demand in respect of goods) as made in the
SCN was confirmed against Shri Ram Gupta and penalty was under
Section 112 was imposed on Shri Ram Gupta as well as on other noticee
including thé Appellant in this case. The penalty imposed on the
Appellant in t.his case was Rs.2 lakhs under Section 112 of the Customs
Act,62 for “their abetment in doings and omissions o¥ the Acts which
hé.VC rendered the impugned imported goods liable for confiscation under
Section 111 of the Act”. The appeal filed by the Appellant against the
Asstt. Commissioner’s order was dismissed by the impugned order-in-
appeal No.36-37/KKG/GGN/08 dt.4.2.08 and it is against this order that
the present appeal has been filed challenging the impositior; of penalty
under Section 112 of Customs Act.

2.  Heard both the sides.

2.1  Shri V.R.Sethi, Advocate, L.d. Counsel for the Appellant made the

following submissions:
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(1) The Appeilant being the custodian of the ICD, Gari Harsaru
are responsible for the goods only on receipt at the ICD and when the
containers were received in empty condition, théy immediately info£m6d
the Customs Authorities.

(2) Though the Appellant had,alsb executed bond for tranship;rlent
of the goods, subsequent investigation revealed that one Shri Ram Gupta
was responsible for diversion of the goods and duty has been demanded
from Sh. Ram Gupta only. The SCN does not allege any involvement of
the custodian in the illicit diversion of the goods.

(3) The appellants are in no way guilty of any abetment in this
illicit diversion of thg goods by Sh. Ram Gupta. None of their aet—ig;lgtr
omission. has rendered the impugned | imported goods liable for
confiscation. In fact the SCN itself does not allege ab@tment on the part
of the appellant and thus the Asstt. Commissioner’s order bringing in the
allegation of ab@tment is beyond the SCN. Moreover, no evidence has
been prociucedb by the Department indicating any abatment of the
appellanf in the illicit diversion of the goods. B
2.2 Shri S.Gautam, learned Sr. Departmental Representative defended
the impugned order pleading that since as per the requirement of
Regulation 3 of the Transhipment Regulations, the Appellant had
executed transit bond, they have fo face the consequences as per

)

Regulation 4 in the case the goods do not reach the destination}, In view

of the violation of these Regulations, penalty has been rightly imposed on
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the Appellant under Section 112 of the Customs Act and that in this

regard, he relies on the Tribunal’s judgment in the cése of D.Ankineedu
Chowdry vs CC, Chennai reported in 2004(178)ELT.578(Tri.-Chennai).
3. Thave carefully considered the submissions from both the sides and
perused the records. In this case initially the port of clearance of the
goods l?;)%%lentioned ICD Tuglakabad but on the request of the importer,
the shipping line filed an application for amendment of the port of
clearénce to ICD Garhi Harsaru which was allowed. After the
amendment of the port of clearance in respect of this consignment, the
Appellants were informed about the arrival of the consignments. The
Appellant filed the necessary bond even though according to the
Appellant, the shipping line had also executed the bond. I find that when
the containers arrived at ICD and were found to ‘be empty, it is the
custodian who on 13.8.04 informed the Customs authorities and the
Customs authorities initiated the | investigation and in course of

investigation which it was found one Shri Ram Gupta was behind the

illicit diversion of the goods. I find that the show cause notice does not

contain any allegation against the Appellant that they are involved in any

manner in the illicit diversion of the goods.aml]gecause of the evidence
against Shri Ram Gupta, the duty had béen demanded from him instead of
from the custodian. Though the Addl. Commissioner while imposing
penalty of Rs.2 lakhs on the Appellant mentioned that the penalty is being

impoéed under Section 112 of the Customs Act for the Appellant’s

P,
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abgtment in the doings and omission of the act which have renderei the
: avr

imported goods liable for confiscation, the order does not discuss in what
N

manner the Appellant have abetted the illicit diversion of the goods.

Even the SCN does not discuss any evidence or contain even the

allegation that the Appellant had connived vﬁth Ram Gupta or any other
Wy : ’

_ personhillicit diversion. In view of this, I hold that the impugned order

upholding the penalty on the Appellant under Section 112 of the Act is
not sustainable. The same is set aside and the appeal is allowed.

Order dictated in the open Court.

(Rakesh Kumar)
Mgmber Technical




