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CUSTOMS EXCISE & SERVICE TAX
APPELLATE TRIBUNAL,

West Block No.2, R.K.Puram, New Delhi

COURT-1I

Date of hearing/decision: 27.02.2009
Service Tax Stay No. 2723 of 2008 in Service Tax Appeal No. 867 0f 2008 -
SM
CCE, Meerut-I ...Appellant

Vs.

Surender Kumar Respondent

Appeared for Appellant - Mr. M.M. Singh, DR
Appeared for Respondent -None

Coram: Hon'ble Mr. D.N. Panda, Judicial Member
Qlay o0 Cdor Mo Nileg-com B R
f\“my\ Order No._zi 6 ? vq - SmCBﬁO !

Per D.N. Panda

None present for the appellant.
4w
2. Learned DR submits that the order . appeal suffers from legal infirmity.
He vehemently object the findings in the order in appeal submitting that
department has no grievance if an assessee gets proper opportunity under the
law. But the order that been granted relief has misdirected itself. He submits
%@mﬁ L
that the appellant whether is a cargo handli g‘lgr ot ‘'should be first decided.
Thereafter, making assessment of all other services provided by the respondent,
the exemption limit may be invoked if that is permissible under law for grant of
relief to the respondent. Therefore, the order appealed should go back for
thorough examination to‘ ascertain  liability and declaration therefore on
examination of the services provided and thereafter to come to the conclusion

whether threshold limit is invokable. -

3. Heard the learned DR.
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4. . Although this matter is fixed for stay héaring today. It appears that

Revenue has been prejudicefwithout a reasoned order passed by the learned

Commissioner (Appeals), the appeal itself is proposed to be decided by this order

dismissing the stay application.

5. Averment of learned DR has forces when page 4 of the appeal order is
looked into. The learned Commissioner has come to the conclusion that the
appellant has not provided cargo handling service. His decision does not flow
from the material on record in absence of examination of the agreement or the
letter of appointment-which gave rise to the consequence of the service.

Therefore, it is necessity of the law that the learned Commissioner should first
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come to the conclusion on the basis of the material evidence and law that -

whether the facts and circumstances of the case, on analysis, brings the
appellant to “cargo handling service”. Thereafter, he has to examine the other
service provided by the Respondent which are also patent from the order
appealed at page 4. Making overall assessment of the services and on
declaration of the liability, “> " threshold limit, if any, shall be applicable to
be examined.

6. On the aforesaid observation it has become necessary to send the matter
back to the learned Commissioner who shall grant an opportunity of hearing to
the Respondent and deal the matter in accordance with law, passing a speaking
and reasoned order.

7. In the result appeal of the Revenue is remanded to do justice to both

sides.

(Dictated and pronounced in the open Court).

[D.N. Panda]
Judicial Member

[Pant] .




