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_ IN THE CUSTOMS, EXCISE & SERVICE TAX
APPELLATE TRIBUNAL

West Block No. 2, R.K. Puram, New Delhi — 110 066.
Principal Bench, New Delhi

COURT NO. IV
Excise Appeal No. 1077-1078 of 2007 (SM)

[Arising out of the Order-in-Appeal No. 52-53 (HKS)
CE/JPR-11/2007 dated 06/02/2007 passed by The
Commissioner (Appeals)-I1, Central Excise, Jaipur. ]

For Approval and signature :
Hon’ble Shri Rakesh Kumar, Member (Technical)

1.  Whether Press Reporters may be allowed to see
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4. Whether order is to be circulated to the
Department Authorities?

ina,  OrderNo. 23 6-:273‘7;”7 'Sff)celllt

M/s Hindustan Zinc Ltd. Appellant
[Shri Ravi Raghvan, Advocate]
Versus
CCE, Jaipur Respondent
[Shri S. Gautam, Auth. Rep. (DR)]
CORAM : Hon’ble Shri Rakesh Kumar, Member (Technical)

DATE OF HEARING : 27/02/2009.

Pl
e)d: 21 2- 6?
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Per. Rakesh Kumar :-

The issue involved in these tWO appeals is as 10 whether
the cement used for constructing supporting structure in
underground cavities in the mines to prevent the caving in of
the mines is to be treated as input eligible for Cenvat credit.
The appellant had taken Cenvat credit amounting to Rs.
14,688/~ during May 2005 to October 2005 period and
amounting to Rs. 11,016/~ during April 2005 period. The
Assistant Commissioner vide orders-in-original dated
31/10/06 and 02/11/06 disallowed the Cenvat credit and
confirmed the demands alongwith interest besides imposing
penalty of Rs. 10,000/ and Rs. 11,016/- on them. The
Commissioner (Appeal) vide the impugned order-in-appeal
No. 52-53 (HKS)/CE/JPR—H/2007 dated 31/01/07 dismissed
the appeals upholding the Assistant Commissioner’s orders. It

is against this order that these two appeals have been filed.

7. Heard both the sides.

71 Shri Ravi Raghvan, Advocate, the learned Counsel

appearing for the appellant fairly stated that while earlier the




Tribunal in the appellant’s own €ase vide final order No. 137-
138406-CX dated 30/01/06 had held that the appellant
engaged in the amounting of zinc are eligible for Cenvat
credit of duty on cement used for filling the cavities in the
mines, but this judgment of the Tribunal on a reference appeal
being filed before the Hon’ble Rajasthan High Court was set
aside by Hon’ble Rajasthan High Court vide judgment
wported in 2008 (225) EL.T. 183 (Raj.), wherein the
Hon’ble High Court held that construction material — cement
used for construction and repair of mines is not eligible for
Cenvat credit as input as it was not used directly or indirectly
in the process of manufacture. He pleaded that in view of this,
while not challenging the Cenvat credit demand, he prays for
setting aside the penalty as the Cenvat credit had been taken

during the period when there was dispute on this issue.

72 Shri S. Gautam, the learned Departmental
Representative defending the impugned order pleaded that
since the appellant have taken Cenvat credit on ineligible item
and the Department’s decision disallowing the Cenvat credit,

has been confirmed by the Hon’ble Rajasthan High Court




imposition of penalty has rightly upheld by the Commissioner
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(Dictated and pronounced in open court)

(Rakesh Kumar)
Member (Technical)
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