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passed by the Tribunal under ~ Section 35-C(1)of Central Excises Act, 1944
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IN THE CUSTOMS, EXCISE & SERVICE

TAX APPELLATE TRIBUNAL,
WEST BLOCK NO. 2, RK. PURAM,
NEW DELHI

COURT — 111

EXCISE APPEAL NO. 1690 OF 2007-SM

[Arising out of Order-in-Appeal No. 31-CE/ALLD/2007 dated
19.02.2007 passed by the Commissioner (Appeals), Central Excise,
Allahabad]

For approval and signature:

Hon’ble Mr. P.K. Das, Member (Judicial)

1. | Whether Press Reporters may be allowed to see the
order for publication as per Rule 27 of the CESTAT
(Procedure) Rules, 19827

CESTAT (Procedure) Rules, 1982 for publication in
any authoritative report or not?

2. | Whether it would be released under Rule 27 of the \ KR ~‘
3. | Whether their Lordships wish to see the fair copy of /

the order?
4. | Whether order is to be circulated to the Departmental X).
authorities? \’ 4
CCE, Allahabad Appellant
Vs.
M/s. NIBI Steels Ltd. Respondent
Appearance:

Shri M.M. Singh, D.R. for the Revenue;
Shri A. Jaju, Advocate for the respondents

Coram:

Hon’ble Mr. P.K. Das, Member (Judicial),




Date of hearing/decision: 16" March, 2009

FINAL ORDER N0, S |} 29~ " Patea 14T o9

Per P.K. Das:

Revenue filed this appeal against Order-in-Appeal No. 31-
CE/ALLD/2007 dated 19.2.2007.
2. After hearing both sides and on perusal of the records, it is seen
that the original authority confirmed the demand of duty of Rs. 1,21,960/-
along with interest and also appropriated the entire amount of duty as
deposited by the respondents. He also impesed penalty of equal amount
under Section 11AC of the Central Excise Act, 1944. The Commissioner
(Appeals) modified the adjudication order and reduced the penalty from
Rs. 1,21,960/- to Rs. 25,000/-.
3.  The contention of the learned D.R. is that the Hon’ble Supreme
Court in the case of Dharmendra Textile vs. UOI, reported in 2008 (231)
ELT 3 (SC) held that imposition of penalty under Section 11AC, equal
to the amount of duty is mandatory. He further submits that the
Commissioner (Appeals) cannot reduce the penalty imposed under
Section 11AC. Learned Advocate submits that they have deposited the
entire amount of duty before issuance of the show cause notice and,
therefore, penalty should be 25% of the duty amount. He relied upon the
following decisions:-

(1) C.C. vs. Malbro Appliance P. Ltd. — 2007 (208) ELT 503 (Del.)
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(2) K.P. Pouches (P) Ltd. vs. UOL - 2008 (228) ELT 31 (Del.)
4. In view of the above discussion, I find force in the submission of
the learned Advocate. It is seen that the respondents deposited the entire
amount of duty before issuance of the show cause notice. Therefore,
penalty is reduced to 25% of the duty ie. 29,250/-. Accordingly,
impugned order is modified to the extent that penalty is enhanced from
Rs. 25,000/- to Rs. 29,250/-. Appeal is disposed of in above terms.

(Dictated & pronounced in the Open Court.)

(P.K. DAS)
MEMBER (JUDICIAL)




