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COURT NO. II

Excuse Misc. No. 924 of 2008-SM in Exase Appeal No. 727/67
Re b 19408, €< Euz)sy | Cop UJJo7

(Arising out order-in-Appeal No. 157-CE/MRT-11/2006 dated 13.9.06
passed by the Commissioner (Appeals), Central Excise, Meerut)

M/s U.S. Foods Pvt. Ltd. Appellant
Vs.

CCE, Meerut-II Respondent

Appeared for Appellant : Shri Bipin Garg, Advocate

Appeared for Respondent : Shri S.K. Bhaskar, DR
Date of Hearing: 20.3.2009

CORAM: HON’BLE MR. D.N. PANDA, JUDICIAL MEMBER
Mad e dax o, 69-MN[og-2mC B R
...1\m1\0rderNo 33 6/0 9. 5>M(0Rdated AT 07

Sia ‘D'Efd O
P?rDN Paﬁ?dga a ‘&; - ,gm( B}Q)

Ld. Counsel Shri Bipin Garg submits that this case deserved

sympathetic consideration without throwing at the threshold. He
‘ narrated that appeal was filed by the appellant on 7™ Feb. 2007.
Notice of stay hearing and also hearing for condonation of delay was
fixed on 28" June 2007. Of course appeal was filed belatedly by
49 days. So far as the condonation of delay is concerned, he

submits that due to communication gap for the closure of the
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factory, the appellant was prevented to file the appeal belatedly and
.that ‘was beyond control of the Appellant. Also delay is not

" attributable to any malafide nor in-action.

2. Ld. Counsel further submits that delay may be condoned and
the appeal which has already been dismissed on 28.6.07 may be
restored. He further submitted that against the dismissal order
passed on 28.6.07, the appellant made an application for
restoration and that restoration application was also dismissed on
23.10.08. He submitted further that so far as the first hearing on
28t june 2007 is concerned, the Id. counsel who was engaged for
appearance met with an accident for which he filed an adjournment
application. That application probably did not receive attention of
the Bench. Therefore dismissal order dated 28" June 2007 is an

outcome thereof.

3. So far as the dismissal of application for restoration of appeal
is concerned, !d. Counsel says that the matter was listed on
23.10.08 but no notice was served on the appellant. That has
prevented the appellant to cause appearance and argue its case.
Therefore he prays that delay may be condoned and the appeal may

be restored as well as stay application may be heard today.

4, So far as the stay application is concerned, record reveals
that the appellant was provided an opportunity for redressal even

before the Id. Commissioner (Appeal). The appellant having failed
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to comply with the stay order passed by that authority, its appeal
“was ismissed by order dated 13.9.06. Ld. Counsel submits that
-the appellant shall comply to the order of the Tribunal and shall
seek necessary remedy before such forum7' &?.the Tribunal may

direct .

5. Ld. DR vehemently objects the application for restoration,

application for condonation of delay as well as the stay application.

6. Heard both the sides and perused the record. The case
appears to be a sympathetic one when para-2 of the Misc.
application shows the fact of accident of learned Counsel engaged in
the matter) met accident)when he was on the way to appear for
hearing. However the appellant has not come out with an affidavit
to prove the truth of para-2. When the restoration application

dated 1% Aug. 08 is looked into, the appellant has also stated the

same reason for restoration. Considering that the appellant may be

deprived of justice if its applications are thrown at the thresholci(Eua/
condoned and appeal is admitted. So also restoration application is
allowed, following the ratio laid down by apex Court in the case of
J.K. Synthetics Ltd. Vs. CCE reported in 1996 (86) ELT 472 (SC)W
s “Rule 41 of CEGAT Procedure Rules 1982 exercisable in this
case to remove the hardship that the appellant has faced. In the

result, both the misc. applications in respect of condonation of delay

and restoration of appeal is allowed.
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7. So far as the stay application is concerned, in order to provide
- an opportunity of hearing to the appellant, it is directed that the
" appellant should make pre-deposit of Rs,1,00,000/-
(Rupees One lakh) within four weeks from today and submit a copy

of the challan before the Id. Commissioner (Appeals) and
compliance reported on 20t April 2009 to that Authority. Carrying
out above direction, the Appellant shall make an application to Id.

Commissioner for fixation of date of hearing. If this process is

foIIowed9Ld. Commissioner (Appeals) shall hear the appellant on the

merits of the case and pass a reasoned and speaking order

following due process of justice.

8. With the aforesaid direction, both the stay application as well
as the appeal of the appellant stands disposed.

(Dictated & pronounced in open Court)

(D.N. PANDA)
JUDICIAL MEMBER

RM




