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- @ IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
) ) West Block No.2, R.K.Puram, New Delhi-110066.
Principal Bench, New Delhi.
E/960/07-SM

[Arising out of Order-in-Appeal No.279-CE/MRT-1/2006 dt.13.12.06
passed by the Commissioner(Appeals), Meerut-I)

For approval and signature:

Hon’ble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

1. Whether Press Reporters may be allowed to see:
the Order for publication as per Rule 27 of the
CESTAT (Procedure) Rules, 19827

2. Whether it would be released under Rule 27 of :
the CESTAT (Procedure) Rules, 1982 for
publication in any authoritative report or not?

3. Whether their Lordships wish to see the fair
copy of the order?

4, Whether order is to be circulated to the

Department Authorities:
M/s. Doiwala Sugar Co. Ltd. Appellant
Versus
CCE, Meerut-I Respondent
Appearance

Shri Alok Arora, Adv. For Appellant
Sh. S.Gautam, Authorised Departmental Representative, DR for
Respondent

Coram: Honble Mr. RAKESH KUMAR, MEMBER (TECHNICAL)

Date of decision: 27.4.09

P‘W\Q& Order No. ‘"5(‘))0{ 69 —Sh CDR)




Per Rakesh Kumar:

"The issue involved in this case is as to whether welding electrodes
used for repairs and maintenance of the machinery are eligible for Cenvat

credit.
2. Heard both the sides.
2.1 Appearing for the Appellant Shri Alok Arora, Advocate, Ld.

Counsel pleaded that the issue inyolved in this case is covered by the

e -
Hon’ble Rajasthan High Court.in the case of Hindustan Zinc Ltd. vs UOI
9

reported in 2008(228)ELT.517 which has been followed by the Tribunal
in the case of Ganga Kisan Sahkari Chini Mills Ltd. vs CCE, Meerut-
I(Final order No.107/09-SM dt.20.1.09) and also in the case of Kisan
Cooperative Sugar Factory Ltd. vs CCE, Meerut-I reported in
2009(90)RLT.17(CESTAT-Del.). In view of this he pleaded that the
impugned order denying Cenvat credit in respect of welding electrodes
and upholding the penalty on the Appellant is not sustainable.

2.2 Shri S.Gautam, Ld. DR defending the impugned order pleaded that
the welding electrodes/Welding—rods are not eligible for Cenvat credit
either capital goods or inputs. In this regard, he placed reliance Larger
Bench judgment of the Tribunal in the case of Steel Authority of India vs
CCE, Ranchi reported in 2008(222)ELT.233, SLP against which has been

dismissed by the Hon’ble Supreme Court.




3. _ I have carefully considered the submissions from both the sides and
perused the records. I find that the issue involved in this case is squarely
covered by the decision of Hon’ble Rajasthan High Court in the case of
Hindustan Zinc Ltd.(supra). Though DR pleads that in the case of Steel
Authority of India vs CCE, Tribunal has taken a contrary view and SLP
against the judgment was dismissed by the Hon’ble Supreme Courti j
find that the Hon’ble Supreme Court’s order is only a summary dismissal
of SLP which does not lay down any law. Tribunal in the case of Asstt.
Engineer(Civil) vs CCE, Raipur reported in 2008(232)ELT.628 has held
that it is well settled that summary dismissal of SLP/Civil Appeal by the
Supreme Coure does not amount to affirmation of the judgment/order of
the Court/Tribunal appealed against, on merit and it merely means that
Supreme Court has declined to interfere in the matter. In view of these
circumstances, following the decision Hon’ble Rajasthan High Court, I
hold that the impugned order is not sustainable. The same is set aside and
the appeal is allowed with consequential relief, if any.

Order dictated in the open Court.

(Rakesh Kumar)
Member Technical




